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PRE 


8 itis not the Def n f the follrwing Sheets to caſt ther 

Odium on either of "the Parties, but merely to expoſe the je 
to obtain Redreſs in behalf of the Defendant, and in his Abſence, 
againſt a legal Determination of the Suit, by a Meihod entirely 
new, unconſtitutional and illegal ; a particular Detail of the Eui- 
dence on both Sides is carefully avoided. 


. 


The grange and unnatural Con/lruftion which has been lately g en 10 
bis Majeſty's Reyol Order, with a View to countenance the . . fought 
for in behalf of the Defendanty aud tbe dangerous T, endency of ſuch 
a Conflruf#ton, are the Gbjects which the Editor has in View. This 
Construction mult indeed be. alarming to every Britiſh Subject; who, 
among the many invallable Privileges, by whieb be is diftinguiſhed | 
from the Subjects of other.) - Prances,' will. naturally eſleem a Trial 
by bis Peers as one of the gredteſt=-In ſhort it is a Cumſtruction 
which ſubverts the antient and fundamental Lau of the Land, 
renders ail Preperty in the Colomes precarious and of little Value, 
and ite Method of obtaining Juſtice extremely _ and exten- 
 Foely ruincus to the Litigants.. 


WY 


But to flew the fermicicus Conf QUENCES of this Conſtruction, 
Arguments. need not here be urged-----His Honour the Chief 
Juſtice has, in the legal Diſcharge of his important Trufl, aſſigned 
fuch Reaſons, as muſt be ſufjicient to expoſe the falſe and pernici- 
ous Doctrine, that the Crown by its; Inſtruction deſigned to 
change the Laws of the Land, or to execute Juſtice by other 
Means than are known! in tlie Mother Country. 


rr 


4 


the Poſſeſſion of, their invaluable Rights and Privileges, may be 
 apprijed of this unexampled Attempt to divert the Channel of Juſtice. 


A. ſucb eſ the Proceedings in this Cauſe as are here ſubmitted 
_ to the public Scrutiny, were had in the "King's Court of Juſtice; 


The Editor thought it bis Duty, to improve the Opportunity which 
the Law gives him, of commanding authenticated Copies, to com- 
municate them to the World. By this Means, as well theſe who 
are entitled to enjoy, as thoſe whoſe Duty it is to protect them in 
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I Report of an Alion of 
Thomas Foriey, | Aſſault, Battery and 
againſt ; N Mounding, tried in the 


== Supreme Court of New- 
4 Waddel 1 Cunningham. 75 5 h, 0 Fo ber ; 7 * 


HIS Suit was babe „ Aſſault, Battery, and 
Wounding, committed by the Defendant on the Plaintiff, on 
the 28th Bay of July 1763. The Chief Juſtice, on a Petition 

_— and Afﬀidavit of the Violence of the Battery, 8 his Order 
for holding the Defendant to Bail, in C. oo. 


' Upon the Return of the Writ in October Term 1763, the Plaintiff 
declared, in the uſual Form; and after an Imparlance to January Term 
following, the Defendant pleaded the general Iſſue, Not Guilty. wn 

la April Term 1764, the Defendant moved the Court for a ſtruck 
Jury, which Motion was granted, and a Jury was accordingly ſtruck 
during the Term. . 
x October Term follows; the Cauſe came on regularly, to be tried 
by the Jury that had been rock a the Defendant's | Requeſt W 
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The Trial laſted near *. n 4 10 the Cautts af: * "ap 
Proof of the Battery was fo full and clear, that the Defendant reliedonly 
on ſome Evidence in Mitigation of Damages in the Production of whichy 
the fulleſt and faireſt Scope was given to him. e 

There were three Gentlemen of Council for the Plaintiff and four 
for the Defendant; the Witneſſes on both Sides were very fully and 
circumſtantially examined, and the Evidence as fully and circumſtantially 
ſummed up by the Council, for both Parties: The Jury went from 
the Bar late in the Evening, and returned to it the next Morning with 

their privy Verdict; by which they found the Defendant Guilty of the 
; T reſpaſs, Aſſault, Battery and Wounding charged in the Plaintiff's Decla- 

ration; and aſſeſſed the Plaintiff's Damages, at one thouſand five hun- 
| dre. Pounds, and his Coſts at ſix Pence. n noa 
On Saturday, the laſt Day of the Term, the Defendant's Council 
3 the Court, to ſet aſide the Verdict, for the Largeneſs of the 
Damages; but the Court conceiving taat the Damages were not exceſ- 
five, rejected the Motion, and ordered Judgment to be entered for t 
Plaintiff, The Defendaat being abſent beyond Sea, Robert R. Wadd 
who acts for him under a Letter of Attorney, then came up to the | 
Bench; and preſented to the Judges, a Petition to admit an Entry of an 
Appeal to the Governor and Council, and a Bond with Security, as 
grounded upon the Inſtruction. The Court ſuffered no Entry to be 
made, and returned the Papers; declaring no ſuch Appeal would lie, and 
that the Inſtruction was not deſigned to > favour any other, than a Re- 

peas by Writ of Error. The Inſtruction is in theſe. Words. 


Our Will and Pleaſure is, that you or our Onan 1 Hhief 
6f our ſaid Province for the Time being, do in all civil Cauſes on Ap- 
cation being made to you, or the Commander in Chief tor the Time 
fa for that Purpoſe, permit and allow Appeals from any of the 
Courts of common Law in our ſaid Province, unto you or the Com- | 
mander in Chief, and the Council of our ſaid Province; and you are 
for that Purpoſe to iſſue a Writ in the Manner which bas been uſually 
accuſtomed, returnable. before yourſelf and the Council of our ſaid Pro- 
vince; who are to proceed to hear and determine ſuch Appeal; wherein 
ſuch of our Council as ſhall be at that Time Judges of the Court, from 
whence ſuch Appeal ſhall be ſo made to you our Captain General, or to 
the Commander in Chief for che ts and to our ſaid 7 
f eels * 41 245 


No other 125 a Writ of — 585 * ever hin uni the ren — iſſued i in 


| this rovince. 
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118 aforeſaid, malbnet be permitted to vote upon the Ta Appeal; bot 
they may nevertheleſs be preſent at the hearing thereof, to give the 
Reaſons of the Judgment given by them in the Cauſes e ſuch 
Appeals ſhall be made. Provided nevertheleſs that in all ſuch Appeals, 
the Sum or Value appealed for, do exceed the Sum of three hundred 
Pounds Sterling, and that Security be firſt duly given by the Appellant, 

to anſwer ſuch Charges as ſhall be awarded, in Caſe the- firſt Sentence 
be affirmed ; and if either Party ſhali not reſt ſatisfied with the Judgment 
of you or the Commander in Chief for the Time being and Council As. 

aforeſaid, Our Will and Pleaſure is, that they may then appeal unto 
us in our Privy Council; Provided the Sum or Value ſo appealed for unto 
us, exceed five hundred Pounds Sterling, and that ſuch A ppeal be 
made within fourteen Days after Sentence, and good Security given by 
the Appellant, that he will effectually proſecute the ſame, and anſwer 
the Condemnation; as alſo pay ſuch Coſts and Damages as ſhall be 
awarded by us in Caſe the Sentence of you or the Commander in Chief 
for the Time being and Council, be affirmed: Provided nevertheleſs, 
where the Matter in Queſtion relates to the taking or demanding any 
Duty payable to us, or to any Fee of Office or annual Rent, or other 
ſuch like Matter or Thing, where the Rights in Futuro may be bound, 

in all ſuch Caſes you are to admit an Appeal to us in our Privy Co 
cil, though the immediate Sum or Value appealed for, be of a leſs 
Value, and it is our further Will and Pleaſure, that in all Caſes whereby 
your Inſtructions you are to admit Appeals to us in our Privy Council, 

au be ſuſpended until the final Determination of ſuch Appeals, un- 
leſs good and ſufficient Security be given by the Appellee, to make ample 
Reſtitution of all that the Appellant ſhal] have Joſt by Means of ſuch 
Judgment or Decree, in Caſe upon the Determination of ſuch Appeal, 
luck Decree or Judgment ſhould be . and Reſtitution awarded 
to the . 
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ment ſigned by Mr. Chief Juſtice; but before finiſhing the Taxation, 


he was ſerved. with an Inſtrument in eee the! go 5 
the i in LDP Wen following. 
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of .G OD, ef Great Britain, 


from the Date hereof, before our Governcr and Council at Fort Geovge, in 
the. City of New-York, in our Province of | New-Yark aforeſaid, where 
you ſhall then have this Writ, WiTxess the Honourable CADWALLADER 
Colpen, Egg; at our Fort in New-York aforeſaid, the thirty-firſt 
Day of Otteber, in the year of our Lord, one thouſand ſeven hundred 
and ſixty-four, and in the fifth Year of our Reign. 
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A true Copy examined with the Original; n 
„% „ D. Ch Co: 
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The Chief Juſtices proceeded to finiſh the Taxation, notwithſtand- 
ing the Service of this Inſtrument, and ſigned the Judgment. This In- 
ſtrument was alſo ſerved on the Clerk of the Supreme Court, ho in 
Conſequence thereof refuſed to ſeal the Plantiff*s Execution, which was 
tendered to him for the Purpoſe; and by this Means the Plantiff 

is hitherto prevented from levying his Damages and Coſts. A few Days 


2 


. . 


e | >. tt. * r R 


V 


„ ER is, ER. eb © 


s 23 


= 


4 
8 
F 
S 
ö 


* y VE us R * 3 r * > 3 "=" IN) os " ” 9 
y f , 4 25 8 2 we Cob 8 * 4 - T n . £ N 9 wants 
L : 
. $ . 
» 3 - 
* 3 hs 
. * 9 
: - 


Chief Juſtice, in the Words following. OG 7 0s OSV Bop” 


ry 


FNEORGE the Third, by the Grace of G0 D, of Great Britain, 


F France ind Ireland; King, Befunde, of the Faith, Se. To dur 
Chief Juſtice and other the Judges of our Supreme Court of * Judicatur?, 


for our Province of New-York, in North-America, and 10 all other 


the Officers of the ſame Court, whom it ſhall or may concern, GREETING* 


WHEREAS by our Writ to you; and every of you directed, we 
lately commanded you, that all further Proceedings ſhould be ftay'd on 
the Verdibt, obtained againſt Waddel Cunningham, at the Suit of Tho- 
mas Forſey, on a certain Plea of Treſpaſs and Aſſault, tried by* the Ju- 


 rors of our Sovereign LORD, the now King, at our laſt Supreme Court, 
 balden for our Province aforeſaid, untill the "Merits and Matter thereof 
ſhould be heard before our Governor and Council of our faid Province, for 


the Time being, (agreeable to our Royal Inſtruftions, in the | ſaid Writ 
mentioned) on the Appeal of | the ſaid Waddel Cunningham; in Conſe- 


quence whereof, and for ' the fully enabling our ſaid Governor and Council, 
10 determine the Matter of the ſaid Verdi; We further command and 


ftriily enjoin you, and every of you, that laying afide all other Matters 
and Things whatſoever, you cauſe all and every the' Proceedings againſt 
tbe ſaid Waddel Cunningham, . whether by Bill, Plaint, or otherwiſe, 


 whereon the ſaid Verdit was obtained, to be brought before our ſaid 
Governor and Council, at Fort-George, in our City of New-York, and 


Province aforeſaid,” at the Return of the ſaid Writ, being the four» 
teenth Day of this Inſtant Novem ber, as yen will anſwer the Neglect as 
your Peril; and that you have then there 'this Writ,” returnable" on the 
ſame Day, and at the ſame Place. WiTwizss \the Honourable CADWAL- 
L4aDER COLDENPfquire, cur. Lieutenant Gcvernor, and Commander in 
Chiof of "our. Province of Nen Tode aforeſaid, the lee Day "of No: 
ren 
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o reduce thoſe Reaſons to . which he ee. ne us * 
| the Governor and Council. 


But that they may have their proper Weight, it ſeems. 1 to 
prefix to them the Oath which the Judges take at whe Ts * Leit | 
Appointment, which is in theſe Words. FT 


'E Gall 8 that 1 and. lawfully ye + ſoall ſerve our LORD 
the King and his People, in the Office of Juſtict, and that law- 
fully ye ſhall counſel the King in his Buſineſs, and that ye ſhall not 
Counſel nor aſſent io any Thing which may turn him in Damage or 
Difheriſon by any Manner, Way, or Colour, and that ye ſhall not know 
the Damage or Diſberiſon of him, whereof ye ſhall not. cauſe him 10 be 
warned by yourſelf, or by other, and that ye ſhall do equal Law and 
Execution of Right to all his Subjeds, rich and poor, without having 
Regard to any Perſon; And that you take not by yourſelf, or by other, pri- 
vily, nor apertly, Gift, nor Reward, of Gold nor Siluer, nor of any 
_ other Thing which may turn to. your Profit, unleſs. it be Meat or Drink, 
and that of ſmall Value, of any Man that ſhall have any Plea. or. Proceſs 
Hanging before you, as long as the ſame Proceſs ſpall ſo be hanging, nor 
after, for the ſame Cauſe, and that ye take no Fee,. as long as ye ſhall 
be Juſtice, nor Robes of any Man, great or ſmall, but of the King 
himſelf; and that ye give none Advice, nor Counſel to no Man, great 
wor ſmall, in no Caſe where the King is Party; And in caſe that am of © 
what Eſtate or Condition they be, come before you in your Seſſions with 
Force and Arms, or otherwiſe, againſt the Peace, or againſt the Form 
of the Statute thereof made, to diſturb Execution of the common Law, or 
10 menace the People, that they may not purſue the Lam, that ye ſhall 
cauſe their Bodies to be arreſted and put in Priſon; and in Caſe they be 
fuch that ye cannot arreſt them, that ye certify- the King F their Names, 
and of their Miſprifion baſtily, ſo that be may thereof ordain a conue- 
nable Remedy; And that ye by yourſelf, nor by other, priviqy nor apertiy 
maintain any Plea or Quarrel hanging in the King's Court, or elſewhere | 
in the Country, And that you deny to no Man common Right, by the 
King's Letters, nor none other Man's, nor for none other Cauſe, and in 
Caſe any Letters come to you contrary. to the Law, that ye do nothing 
by ſuch Letters, but certify, the King thereof ;, and proceed to execute 
the Law----notwitkſtanding the ſame Letters; and that ye ſhall do 
, yu os the Profit of the King and of bis s Crown, with all aer 
| c 


ere ye may reaſonably do the ſame ; And in Caſe ye be from henceforth 
found in Default in any of the Points aforeſaid, ye - hal be at the King's 


1 097 
8 


Fn In een 
Mr. Walton, 


Wo adde . 
| \ Thomas Fa: | 


T7] 


Will, of Body, Lands and Goods, thereof to be done as ſball pleaſe him: 
So help you GOD. | 


: The above i is a trve Copy of the Oath adminiſtered to, and taken by the 


Judges of the Supreme Court of the Province of New-York, in 

April, 1763. Examined with the Records in Lib. Commiſſions, C. 

Page 250 | ng = 
Examined this 1ſt M November, 1764. 8 

| | By Gw. Banyan, D. Secr'y. 
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The 8 taken on the Exbibidion of ti - Chief Juſtice 8 * 


2 un and the Reaſons themſelves will appear, from che following 
Minutes of that Day. 


At a Council held at Fort-George, in the 


City of New-York, on Monday the 8 


teenth Day of November, 1764. 
"PRESENT 


2 The H on. Cadwallader Colden, Ela; I Lieut. 


Governor, GW. 
r Horfmanden, „E Zarl of Stirling, 
r. 2 
5 Mr. Read... 


Mr. De Tauch, 


R. Chief Juſtice. 1 * delivered i into 
the Court, his Reaſons for not making 
> Return on the Writs iſſued in this Cauſe, and 
then withdrew. Which Reaſons were ordered 
J to ve. entered, and are as follow: 

Wn : 9 A SO N 8 


againſt 


1 * 9 


N E A 8 ON 8 ud by "Daniel Horſmanden, Efq; Chief 
A Juftice of the Province of New-York, to his Honour the 
ieutenant Governor and the Honourdble His Majeſty's Coun- 

eil for the ſaid Province, againſt returning an Inſtrument under 
- Seal, whereby all Proceedings on the Verdict lately obtained by 

" ant aid Thomas Forſey, againſt the faid Wadael Cunningham 

in the Supreme Court, are commanded to be ſtayed, and ano- 

ther Inſtrument under Seal, whereby the Juſtices of the ſaid 

Supreme Court are commanded to cauſe the Proceedings where- 

on the ſaid Verdict was founded, to be bro't before the Lieu- 
tenant Governor and Council. 


+ _— 5 0 2 <> 3 


I beg Leave to prefix a State of the windings REI the Parties, 
not onfy the more clearly to avail myſelf of thoſe Reaſons, but alſo, in 
Compliance with my Oath of Office, by which 1 am bound to certify 
the King's Majeſty, of the Proceedings, on which thote Inftruments 
(whigb ] I Je who as Letters i in Delay of Juſtice) are ſaid. to be grounded. 


On Wedneſday laſt, I brought into this Court thoſe Letters, and as 
both the Prohibition, and Command, appeared to me unwarrantable, 
I thought it my Duty to obey neither; but to lay the Inſtruments be- 
fore you, and to aſſign my Reaſons, for the Part I acted, on this new, 
and extraordinary Occaſion.— Tae liberty ycu gave me to reduce the 
Subſtance of what I then offered to Writing, as it affords me an Oppor- 
tunity, to expreſs myſelf with greater Perſpicuity, is an Indulgence, for 

which I return your Honour- and 0 Council my hearty Thanks. 


The Suit which occaſioned theſe Letters to the Judges (for hey: are 
directed to us all) was an Action ef Treſpaſs brought in the Supreme 
Court in which the Plantiff Fgiſey declared for 2 an Aſſault, Battery, 
and wounding, to his Damage Z,gpþ00; upon which! the Cauſe was at 
Iſſue on the Plea of not Guilty and the Jurors in the laſt Term of 
October, found for the Plantiff, and aſſeſſed: his Damages, at C. 1500. 


The Pannel conſiſted of a ſpecial Jury of F recholders, ſtruck at the 
Defendant's Req ueſt No Challenges were made to either of them 
The Trial 9 4 up twelve Hours No Evidence that was offer'd by 
either Party, was refuſed to be admitted by the Court— All the Judges 
.were. upon the Bench The Plantiff bad three, and the Pelendane 
four Gentlemen attending as their Council——The Proofs were largely 
e 8 
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farmed up on both Sides; and the Bar, and Country, muſt unanimouſly 


declare, that the Trial was regular, and lolethity; aki conduBted with 
the utmoft Fairneis and Deliveration. FT [50 


On the 27th of the Month, tho! the laſt Daw of 3 3 on en 
no ſpecial V tions are made, the Council for the Defendant were indul- 


| ged with a Motion for a new Ttial. But no Reaſon being aſſigned, but a 


>ornplaint that the Damages were exceſſive (which did not appear to 


6 er 


the Count to be well tounded) and the Treſpaſs being very atrocious, 


| and the Proofs clear, the Court over- ruled the Motion. 


lt affords ſtrong Ground of Preſumption that the Proceſs and Pleads 
ings are regular, ſince no Writ of Error has been yet offered to us 
The Verdict of the Jury muſt therefore be the Sole Cauſe of WOO}: 
and Relief againſt that, is now expected from your Honour s. 


« SL IE 


This ſeems to be founded upon an erroneous Interpretation of the hi 
fecond Inſtruction, given by his Majeſty to the Governor of this Pro- | 


vince; A Conſtruction which I could not countenance, by an x Obs 
dience to the Letters ſent to me; for the following Reaſons. 


I. Becauſe it ſuppoſes the Royal Order to aim at * the antient 
and wholeſome Laws of the Land.. 


By the common Law or England the Tel of Facts is Pr are to 


che fury; and the Power to declare the Law upon them, is committed. 


to the Kibg's Judges------Theſe ate diſtinct Provinces; and the Limits be- 
tween them guarded by invariable Uſage and the moſt inconteſtible Au- 
thoriries------The Errors of the Judges may be correfted by ſuperior 
Judicatorics; as for Inſtance, thote ot che King's Besch in the Ex- 
chequer Chamber, and by the Houſe of Peers - But in all thoſe Removes, 


the Verdict of the Jurors ſuffers no Re· examination, but is final and. 


deciſive This 1 is the Law ar Home. 


The ſupreme Court heve proceeds in the Main; 3 to the 
Practice of the Courts at Weſtminſter; and the Common Law. of Eng- 
land, with the Statutes affirming, or altering it, before a Legiſlature 
was eſtabliſhed here, and thoſe: paſſed ſince ſuch Eſtabliſhment, ex- 
preſsly extended to us, with our legiſlative Acts (which are not to be 


repugnant to the Laws of England) conſtitute the Laws of this Colony: 


And 'tho* there are Ou Inſtances of W reverſed: * 


10 12 


bs A ng of — * before * 1 1 Council, 1 do affir, m, 
_ with the higheſt Confidence, that not one Verdict was ever re- examined 
8 by any ſuperior Judicatory in the Province. | 


An Attempt then to re-examine the Verdict of a Jury, is repugnant 
to the Laws, both of England and tais Colony----- This is well known 
to the Crown z----and to ſuppoſe that his Majeſty deſigned to change the 
Law, and that too in one of its moſt important Articles, is certainly. 
abſuro, and being dangerous both to the Prerogatives of the Crown and 
the Liberty and Safety of the Subject; it is in my humble Opinion 
3 criminal to aſſert, that the King's Order has any ſuch Aim. Nor, 


Js. ths: any Choe. of Reafon, from the Words of the 
Inſtruction, to countenance ſuch a bold Interpretation. 


Tis true, the Governor is to permit and allow Appeals from < 


Courts of common Law; and who can deny. but that in Common 


Speech, the bringing of a Writ of Error, as it carries the Cauſe from a 
lower to a ſuperior Tribunal, is an Appeal ?---And ſurely that muſt be 
the beſt Explication, which 1 the Term, without altering the Law; 
eſpecially if we conſider that the Royal Inſtructions, given before the 
Year 1753, adopted that very Term, as applicable to Caſes of Error, 
the Words of the former Inſtructions running thus: You are 70 al- 
&« Jow Appeals, in Caſe of Errors, from any of the Courts of Common Law 
and that ſuch is the meaning of the Appeals mentione in the prefent 
Inſtruction as it is underſtood by his Majeſty in Council, will appear 
from the caſe of Gordon------and Lowther, 2d Lord Raymond 1447. 
Add to this that the preſent Inſtruction, does itſelf refute the Interpre- 

tation upon 1 is * is n greg __ wes be 1 ee to 
_—_— | 9 x Al: 


it That the Truth is, that alhthe 3 we eher bad (l ex. 
cept none) have been in Error, and proſecuted by Writs of Error, 

and it being his Majeſty's Pleaſure that the Governor upon A 
Peals ſhall ©ifſue a Writ in the Manner which has been uſually 
natal; og accuſtomed”. | No 12 — chan 27 ge F e is 
2 5 5 . directed. . 5 b * eee ee 


. 2dly. The Jada es 101 hs . N N 3 7 5 r 
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ee mat no, other Reaſon, than, begauſe they are 
ſuppoſed to have. prejudiced the Cauſe, ei pecially as Leave is 
' nevertheleſs given them, to render the 5 8 of their Judg- 


ment, as the Judges do in England, upon Error brought before 
the Peers. And as they are only Judges of the Law and not 


ITtiers of the Facts; theſe Clauſes evidently imply, that the 
Appeal given, is only in a and not Upon ye. Verdict of 


the Jury... 


Beſides this, numberleſs ObjeGions. int a contrary. Conſtruction 
may, be drawn ab Inconvenienti. Permit me to mention a few; 


$ * 


by £2. [3 * 


I. Who is ignorant that in Courts of Common Law, the 


Evidence of the Witneſſes to the Jury, is all vive vo —-It 


reſults therefore, that they can e nothing but a Tranſcript 

of the Record, Which contains no Part of the Proofs— The 

Court above, remains then uninform'd of the Facts upon which 

The Verdict was given, and cannot adjudge 1 them with 
th 


out a Re-examination of the Witneſſes: again at Attempt 


| ſeveral Objections inſtantly oecur.—I will hint at but two; 


iſt. The Cauſe muſt be made Res inteprs : For the Want 
of written Memorials of the firft Evidence, renders it impoſſi- 
ble to confine the Proofs above, to what they were in the firſt 
Production to the Jury.—And ſo the Trouble and Charge 
et the Trial to the b arties, Court and Country, were all 5 
no Purpoſe, — And, . ett 906 


2 dly. It tends to open a a Flood- aid to Perjur re 8 
Parties being now appriſed of the Proofs Thick were ſecret 
till the firſt Trial, every Effort will be made to blacken the 
Character of the moſt mag. Witnelſes, and to Jdupply all 
former Deficiencies. x 4 
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And from theſe N uch Streams will. flow, as-would 


extort the Groans. of all, who. delight in the due Adminiſtra- 
tion of Juſtice. 3 


, The Appeal 88 for, impeaches the Wiſdom 4 our 


Law in that diſtipguiſhipg Article of Trials by Jury; fps all 


Verdicts in Cauſes "above he Value 0 ef 390.90 ae would 
ol e n, n deaue per wen tw 
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encourage a Sit e of L. Sone ; ah * 


m 
ae Tl nom to the Ruin of many Families, and the great Impove- 


nihment of the Ccuntry. 

Avthiy. The Expence attending ſuch Ajit will be intnlerable— 
As the Proots before the Governor and Council muſt neceſſarily 
be reduced to Writing, to Form what Civilians call the 4poſ- 
ella, for the next Remove of the Cauſe to his Majeſty in privy 


Council; It will follow, that according to their Uſage, there 


: A muſt allo be Interrogatories, croſs Interrogatories, Examinati- 


tions, and croſs Examinations, and the Production of Exhibits - ; 


And he that is acquainted with the Proceſs of the civil Law 
Courts, will readily agree, that the Evidence introduced on a 
common Law Trial, of Twelve or Twenty-four „ 


when Titles to real Eſtates are in Queſtion, and Deeds offered, 


will, if reduced to Writing, ſwell the 4pofels, to a Size fo 


+ -«enormous, that the Trouble and Charge of the Suit, will often 
ſiupaſs the Value of the Thing in demand. And it may be of 


2 to obſerve here, (as a farther Proof, that it was not the 


Object of the Inſtruction, to allow Appeals upon the whole 
"Mam; 3) that you have not Officers to tranſact the Buſineſs, that 
would thereby be introduced ; the Court of the Governor and 


| © - Council, having neither a Regiſter, nor Examiner, to this . 
appointed by the Crow n. 

_ v. It would be impoſſible for thoſe Courts of Appeal to diſcharge 
T 


che Duty to which they would in ſuch Caſe be obliged.- 


"Governor and Council muſt fit 4 Die in Diem all the Year : 
And how then can . 


© *bis Majefty in privy Council, beſides. attending to the arduous. 


"round, for the Buſineſs of their C olony 


m_ "2's Aﬀaits of his Kingdoms, examine all the tedious Complaints 

1 brought up from all the Provinces for his Royal Deciſion ? 
V. To what an amazing 1 fe 

According to this Project, be rec ced and expoſed ? = 


Lua me ſpecify a fen Infltances; © TE, 0 ny 
i, As the Napence, ſo the Delays, will be infinite—How: gen then 
Enc nt for Contention ? What wrongful Poffeſſor and de- 
ES Tenant, Will gie up his unjuſt Defence? What Treſpaſſer 


* * 
a E * 
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and Danger muſt the Subject i 


* injured Plat * us in this , the 
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Contempt. 


| nan Outrage upon all the Rules of Decorum, one Part of the 2 
injoined upon us is, to notify the Planuff, Farſey,. even of the Indignity 


Tu? 


:, Death of either Party „ ne of 'the Suit 


depending, but the very Cauſe of Action? What Loſer will not appeal 
upon the bear Preſumption that the firſt Witneſſes againſt him may be 


dead, or abſent, on the new Trial? 
2d. Witneſſes ot good and bad Characters will here, in Effect, 
equal Credit with the Ty dges ; for they and thoſe by whoſe. Teſti —_ 


they are to be ſupported, or diſcredited, will all be unknown by the 
: Judges, who are to pronounce upon their Evidence on:A ppeal. 


3d. New Modes of introducing Proof will neceſſarily cabin new 
Rules relative to them; and as all ſpecial Laws, cannot be foreſeen nor 
provided for; the Subject will be tried by new Laws, and often by Laws. 
unpromulged; or to. ſpeak. mare properly, by the Dictate, n — | 
without Law... _ 
Theſe are ſome of the Reisen which induce me to be of 


| that. the King's Inſtructions do not countenance the. Exexciſe of any 2 


dicial Authority to reverſe the Verdict of a Jury: And as they give me 


the fulleſt Satisfaction. ſhall, forbear aſſigning any. other, the there 


are many The firſt is ſufficient for us, Who fit as ] The 
Law warrants no ſuch Letters, as thoſe which the Defendant ſued out, : 
and delivered to me We have taken the Oath, preſcribed by the 


' Statute of the 18 of Ed, 3. and have {worn . to deny no Man common. 
Right, by the King's Letters, nor none other Man's, nor for none 


<- other Cauſe, but eee to execute the Law potwithſtanding: the 


__ « ſame Letters.” 


Upon the whole therefore, Fe cannot avoid com plaining of theſe Pete 
ters, as an unwarrantable Abuſe of the King's Name, and his Judges 
He that ſued them out did it at his Peril, and ought to — the the 
They. are not only againſt. Law, but couched in Terms 
very diſreſpecttul: We are commanded to obey at aur Peril; and as. 
ect Duty 


offered us. 
I have only to add, that as the Power of l Juſtice, is one 


of the moſt important of all Powers, it ought not to be aſſumed with- 


out the cleareſt Authority None of your Predeceſſurs ever heard an: 
Appeal from the Verdict of a J My long Reſidence in the Colony,. 
and Seat-on the Bench, and at the Board ot Council, have given me 


Opportunities for fome conſiderable Experience and I. know. of no. 
EFT | Attempt: 


L 4 


fat till this, to bung ſuch an Appeal: And from the Refuſal of 
Counſel to ſupport the Defendant's Application, you may naturally con- 
clude, that the whole Body of the Law conſider it as illegal Whether 
a ſingle Word in the Royal Inſtructions will warrant your Faſſuming this 
great and important Power, I ſubmit to your own Deliberations; not 
doubting but that many Objections will ariſe in your own Minds, which 
have been omitted by me, and might have been ſuggèſted by my Bro- 
ther Juſtices, who are now i TI. all-out of Pon. 
19th November, 1764. DANIEL HORSM ANDEN. 
Whereupon a Motion was made, that the other Judges of the 
Supreme Court, to whom the ſaid Writs were allo directed, might be 
. defired to give the Reaſons of their Condutt—Reſotived in the Affirmas 
tive; and the Reaſons of the Conduct of the other Judges, are hereby 
deſired to be given to this Court accordingly— And it being then moved 
5 that the Opinion of ſome of the Gentlemen of the Law might be deſired 
. on 1 the following Queſtion. | 
| er a Court can, by the Crown, be legally conſtituted i in \ this 
. Colony, to hear civil Cauſes, in a Way of Appeal, from a Com- 
| mon Law Court, according to the Courſe of the civil Law, upon 
the whole Merits, and re-examine the Evidence given to a x Jury, 
and reverſe, or controul their Verdict? 
The Opinions of 'Meſſieurs Livingſton, Smith, jun. Hicks, Scart, 
and Duane, were defired on the ſaid Queſtion; and the ſaid 'Gentle- 
men, (except Mr. Hicks, who was not 4 in Court, b de- 
livered their Opinion in the Negative. 
5 Wphertupon it was moved, that the Aucmey General might deliver 
| ; His Opinion on this Queſtion; — 
| Whether the Crown has by the Thiry-ſecond Infirotion: con- 
Ain a Court in this Colony, to hear civil Cauſes, in a Way of Ap- 
peal from the Courts of Common Law, according to the Courſe of the 
civil Law, upon the whole Merits, and re- examine the Evidence en 
to a Jury, and reverſe or controul their Verdict? + DET a 
- And the Attorney General being ordered to give his Opinion on! the 
aid Queſtion, He declared he was of Opinion, the Crown meant by the 
Thirty ſecond Article of its Inſtructions, to conſtitute the Governor and 
Council a Court of enen a not a Court why in has: oe 
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A true erue Copy, cxaminedby wt 15; 9. 
At 7 


At a A held at Fort. 2 in * City 1 


New-York, on Wedneſday the Twelfth of 
December, „ 


1 e N et wit 
= The Hon. CADWALLADER COLDEN, Eſquire, 
= Lieutenant Governor, Sc. e f- 


Mr. Warrs,ͤö;õĩ 4 arrneer, 
Mr. WAL Toop, Mr. Reave, © 
Mr. DE Lancey, Mr. :Morns. 

Earl of STIRLING, |} e ee 1 


Waddel Cunningham, 1 5 
1 againſt On APPEAL. 
Thomas Forſey, ho RIS ee e 


Letter from Mr. Juſtice Jones was me ibhbing bis e 
the Lieutenant Governor, and the Gentlemen of the Council, 
that the Writs referred to in the Order, by which he is deſired 

do give the Reaſons of his Conduct, had not been delivered to 
whe nor had he ſeen any ſuch in the Hands of any other Perſon; and 
therefore, that it is impoſſible for any Man to give the Reaſons of his 
A f in a Matter that never fell under bis Conſideration: . 


tution of Ea an kae from the Verdict of the hoo on the 
whole Merits of this Cauſe, could lie? And it is ordered that a Copy 
hereof be ſerved on Mr. ITY Toner, 


Then 


t 8 2 FO 


Then Mr. Juftice Smith was deſired, i to * Requeſt in 
a, 6 af the n eee 
15 * 


Whereagon be ſpoke 1 to the Ein following n 


cc. HAT having been out of Town, on the 19th of November 
I Hflaſt, he had had no other Notice of the Requeſt in Council, 
than by peruſing a Copy of the Minute of that Day, atteſted by the 
Clerk; but being by his Seat in Council, obliged to aſſiſt in Government 
when called; and by his Office as Juſtice, to be of Council for the King, 
and accountable for his Conduct in the Supreme Court; he was willing, 
without any Delay, to anſwer any Queſtion that might reaſonably and 
lawfully be propoſed to him. To this End, finding the Queſtion as 
connected with the preceding Matter fo general, N were he to give his 
Anſwer in Terms as general as the Queſtion, he conceived he ſhould © 
Diſappoint the juſt and 1 Expectation of this Honourable Court. 
Therefore, he had conſidered the Matter more at large, than would 
ſtrictly ſuffice to anſwer that Queſtion in the Terms propoſed ; and 
hoped he was able to anſwer immediately, any particular Queſtion 3 
the ſubject Matter then . relating to his Conduct i in the Su- 
c n Court. 1 f 


” Whereupon the faid Juſtice was defired bs the Court to. Sw W 
Reaſons why he did-not allow the Appeal in Fu Behalf of Wadadel Cun- © 
nibam, at the Suit of Thomas Forſey, from the Verdict in that Cauſe, 
to. the Governor and Council, and cauſe the . __ 6 
* dern moved. _ . 
To which be 3 * 


« That the A * from the Verdi&t. of a tha was what the Su- ö 
preme Court could take no Notice of. Becauſe, 4 
“ Fiksr, The Judges, by their Commiſſion, were only eonſtitutec 
Judges of Law, and limitted in their Proceedings by the courſe of Prac-- 
| tice, in three of the great Courts of Law at Weſtminſter, and no Appeal 
from any Verdict, taken in either of thoſe cas was ever MO to 
have been allowed or entered there.. 5 


Jo Evince this, he prayed that his Commiſſion pat be un 
A which was eng. read 1 in the Words _ = 
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\FORGE tho s by th Gree. of Gon, of Grow Din, 
France, and Ireland, King,” 2 of the Faith, and jo forth 

To owr trufly an well beloved William Smith, Eg; GezzTING: We 
repoſong ſpecial Truſt and — your Loyalty, Learning, and Tn+ 


5 teprity ; have aſſigned, conflituted, yell n and we de by: theſe 
Preſeats, aſſign, conſtitute, and appoint you, the ſaid William Smith, 1 
se our third Juſtice of our Supreme Ci of n and in or 
Province of New-York in America; giving, and by theſe Preſents\gran- 


ting, unto you the ſaid William Smith, ful Power and Authority in aur 
aid Supreme Court, to hear and determine all Pleas whatſoever, tivil, 
criminal, and mixed, actording to the Laws, Statutes, and Cuſtoms, of 
thbat Part of our Kingdom of Great Britain, ' called England, and the Laws 
ef our ſaid Province of New-York, not being repugnant thereto; and 
= Executions of all Judgments of our ſaid Court, to award; and 10 att 
and do all T bings which am of our Juſtices of either Bench, ar Barons f 
be Exchequer, in that Part of our Kingdom of Great Britain, called Eng- 
land, may or ought to do; and to * fuch Rules and Orders in our ſaid 
3 Court, as fhall be judged Convenient: and Uſeful, and as near as may be, 


8 N N 
* * 


£ ws : © by 


j | Pleas, and Exchequer, in tbat Part of our Kingdom of Great Britain called 


odds nh” 
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= of ou ſail Supreme Court, of and in our ſaid Province of New-York, . 
nin America; 2 all and ſingular the Rights, Priulges, Advantages, 
Salkries, Profits, Fees, and Perquifites, unto the ſaid Office of third Juſtice 
1 pp. or in any Wiſe apurtaining, or which of Right ought to — 4 
or appertain to the ſaid Office, in as al and ample Manner, as any 
Y Thc l of our ſaid Supreme Court, beretefore bath, or Z Right 2 t 

Lave enjcyed the ſame, to you the ſaid William Smith, for and during our © 
Pleaſure. In Teſtimony whereof, we have cauſed theſe our FI fo be 
made Patent, and the great Seal of our Province of New-York, 10 be 


TS 


E; our Captain General and Governor in Chi 
= vince of New-York, and the Territories 
Vice Admiral of the ſam, aud Major-General of our Forces, by and a 

che Advice of our Council of wor ſaid Province, at 2. Fart in our City. 

New York, abe fixtcemb Day 2 N 2 2 Year th; aur Lor 
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XZ 9grauablero the Rules and Orders ꝙ our Courts of King's Bench, Common 
Þ England. J have and to bold the ſaid Office, and Place of third bie, 
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Upon which Commiſſion, the faid Juſtice obſerved, that as he was 
u a Juſtice of the Supreme Court, and that the Pouer and 
Authority granted to him, was to hear, try, and determine, according to 
the Laws, Statutes, and Cuſtoms, of that Part of the Kingdom of Great, | 
Britain called England; it was plainly a Law Commiſſion, and that he | 
was only authorized and empowered to award Executions: of all | Judg- 

ments of the ſaid Court, and to act and do, all Things which any of 
his Majeſty's Juſtices of either Bench, or Barons of the Exchequer,. in 
that Part of the Kingdom of Great Britain called England, might or 
- ought to do; and to make ſuch Rules and Orders in the ſaid Court, as 
mould be judged Convenient and Uſeful; and as near as might be, 
agreeable to the Rules and Orders of the Courts of King's Bench, Com: 
mon Pleas, and Exchequer in England. But unleſs it did appear, that 
theſe Courts allowed Appeals from Verdicts taken in thoſe, Courts, which 
he was very ſure they did not, he did not ſee it poſſible for the Jadges | 
of the Supreme Court of this Province to allow ſach an Appeal in that 
Court, without doing what their Commiſſions would not Warrant. And 
upon this Commiſſion, limitting his Power to the Rules of the common 

Law, he grounded his firſt Reaion, why he did notallow the Appeal om. 1 | 

the Verdict, as prayed to be entered 1 in the Supreme Court. 3 


8 he ſaid Juſtice alſo obſerved,. as a ſecond Reaſon for his Cala 1 
chat formerly it had been practiſed, that the Juſtices of the Supreme 
Court, who had held their Offices by like Commiſſion with his, had 
Sl: Ron . W W 


wo « Y e 1 that you will well zu truly execute the Offic of a Juſtice 
« of the Supreme Court, Ld to the Us Ll * Skill and ed 2 
* ing. So help. you God. 8 


c But * Chief Juſtice, Mr. J aftice Wie 14 himfelf, n 
deſred to attend the Governor, to take the Oaths appointed by Law, 
and receive their Commiſſions, and being willing, (if they accepted thoſe | 
Commiſſions) not to want any legal Qualification, . to give all the 


be 
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Security to his Majeſty and Hhe People of this Province, which the Lax 
required for the due Execution of the ſaid Offices, inform'd Governor a 4 


— MoncxToxn, who diſliked that general Form, that there was a more 


e and mentioned the n the | 
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8th of Ed. III. often referred to upon this Subject, which they pro- 
duced, alledging, that it required ſome Explanation, and the concluding 
Words, which contained an /nvocation (as uſed in the Church of Rome) 
of the help of all Saints, muſt be altered, becauſe their Religion as Pro- - 
teſtants, and the Declaration enjoined by Law, declared ſuch Invocation 
to be Superſtitions and Idolatrous. | he fixing and ſettling the Explana- 
tion, and the ſaid Alteration, took up three or four Days, and at length, 
it was taken with ſuch Explanation, as had been given and agreed to, 
according to the Words in the Book, which are alſo entered upon Re- 
cord, which the ſaid Juſtice prayed might be read, which was Read ac. 
cordingly, in the Words following, #o wrt. 5 


ATE ſhall fwear, that well and lawfully ye ſball ſerve our LORD 
be King and bis People, in the Office of Juſtice, and that law- 
fully ye ſhall counſel the King in bis Buſineſs, and that ye ſhall not 
Counſel nor aſſent to any Thing which may turn him in Damage or 
Diiſberiſon by any Manner, Way, or Colour, and that ye ſhall not know 
the Damage er Diſheriſon of him, whereof ye ſhall not cauſe him to be 
warned by yourſelf, or by other, and that ye ſhall do equal Law and 
Execution of Right to all his Subjects, rich and poor, without having 
Regard to any Perſon ;, and that ycu take not by yourſelf, or by other, pri- 
vily, nor apertly, Gift, nor Reward, of Gold nor Silver, nor of any 
other Thing which may turn to your Profit, unleſs it be Meat or Drink, 
and that of ſmail Value, of any Man that ſhall haue any Plea er Proceſs 
Hanging before you, as long as the ſame Proceſs ſhall ſo be hanging, nor 
after, for the ſame Cauſe; and that ye take no Fee, as long as ye ſhall 
be Juſtice, nor Robes: of any Man, great or ſmall, but of the King 
= mhimſelf; and that ye give none Advice, nor Counſel to no Man, great 
= wor ſmall, in no Caſe where the King is Party; And in Caſe that any of 
what Eſtate or Condition they be, come before you in your Seffions with 
Force and Arms, or otherwiſe, againſt the Peace, or againſt the Form 
of the Statute thereof made, to diſturb Execution of the common Law, or 
to menace the People, that tbey may not purſue the Law, that ye ſhall 
«cauſe their Budies to be arreſted and put. in Priſon, and in Caſe "they be 
ſuch that ye cannot arreſt.. them, that ye certify the King of their Names, 
aud of: tbeir Mzsprifcon”: haſtily,» {9 that he may ibereqf ordain à canve- 
nable Remedy; And that ye: by: yourſelf; ner by otber, privily nor apertly 
_ maintain:any;Plea; er Quarrel hanging in the King's: Court, ar elſetubere 
in the Country, And that you deny to no Man common Right, by the 
| oe, King's 


D : 


—— 


8 8 5 - : g : f . 


- 
7 * 2 
3 . 3 E PIE IF 7: "IF 2 
I es 2 3 2 
2 N | be 
: ; » 4 
* : 
20 I 4 . A 


King's Leue nor nau abr Mum r, nor wa none FO Cauſe, and in 
Cafe any Letters come to you contrary to the Law, that ye do nothing 
by ſuch Letters, but certify the King thereof ; and proceed to execute 
the Law -- notwithſtanding the fame Letters; and that ye fall do 
and procure the profit of 75 King and of bis Crown, with all Things 
where ye may reaſonably do the fame; and in Cafe ye be from hencefcrth 
 Jound in Defanlt in any of the Points aforeſaid, ye fhail ze at the | King's 
Hill, of Body, Lands and G cod, thereof to be done as Sell Pleaſe buns 


pon which, it being obferved by che © ourt, that the ſaid Qath 
was very extenſive and ſolemn, the ſaid Juſtice faid it 75 ſo, and that left 
thro? Surpriſe or Forgetſulneſs he might deviate from it, he found it ne- 
| eeffiry frequently ta read it, eſpecial ly before the holding the Supreme 

"Court, and on the Circuits; and obſerved, that as his Vath of Office, as 
well as his Commiſſion, reſpected only the common Law and its Pro- 
ceedings, and could not admit him, by any poſſible Conſtruction, to 
decide or determine by any other Law; and as the conimon Law fa : 

not of any ſuch Appeal from a Verdict to any other Court than that 
wherein it was taken, he held himſelf obliged by his Oath, to refuſe any 
Entry of the Appeal from the Verdict as offered, and that if he bad al- 
lowed that Appeal, he ſhould have acted not only without Authority, 
but contrary to his Oath; for theſe Reaſons, he could not allow the 
Appeal as offered, and which he hoped would appear to be a full An- 
ſwer to this Queſtion ; adding therewith, if he had ſat in a Court of Ad- 
miralty, or any Court from whence Appeals are allowed to a ſuperior 
Juriſdiction, he ſhould doubtleſs upon Motion, have OWE N ac- 
cording to the Law and Practice of ſuch Courts.“ 


Aſter which, the aid Juſtice was deſired to give 15 * of 
his Conduct, with Regard to the Writs referred to in the * 
| n on the . oy November PD Py 


7 


n which he ad: 7 Þ- | 


« As to the firſt Writ directed to the Chief Juſtice, and other Judges | 

of his Majeſty's Supreme Court, © commanding them, and every of 
<< them, wholly to torbear Proceeding, or taking any Step further againſt 
< the ſaid M add Cumingbam, on the faid Verdict, until the Cauſe 
L and agents the Governor and Council, Sc.“ 
| 2 u 
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e The ſaid Toltice Ms that * had been duly ſerved with 
that Writ, and had compared the Copy thereof with the Original at the 
Time of Sei vice; but as there had Tn no Application made to him i in 
| that ſaid Cauſe, to do any Thing in Confequence of the ſaid Verdict, ſince 
the Service of the ſaid Writ, he had done nothing. in it; but according | 
to what he had heard, 1t was likely that the Validity or Legality of that 
Writ would come into Queſtion in the Supreme Court; therefore, he 
was in their Honours Opinion, whether it would be proper that at pre- 
ſent he tuſpend his Fudgment on that Point, as extrajudicial Opinions 
| ought to be given very ſparingly, and with great Caution, if at all, left 
in Confequence of ſuch Opinion, Suits ſhould be proma ted, Mainte- 
3 tenance encouraged, and the Judgment of the Juſtice himſelf foreſtalled, 
4 and the Public otherwiſe receive ſome Damage. 
However, if the Court infifted upon his giving an Opinion on the 
egality of that Writ, he was ready to give it: To which the Court 
| agrbed, that the Reaſon offered was ſufficient, why any Opinion at pre- 
ſent on that Writ ſhould. not be deffr 
And then as to the ſecond Writ, reciting the former, and e Commanding 
the Chief Juſtice, and other the Judges of the Supreme Court, that 
they cauſe all and every the Proceedings againſt the ſaid H/adde! 
* Cunningham, whether by Bill, Plaint, or otherwiſe, whereon the. faid 
4 OED was @btained, to be brought before the Governor and Conw- 
it 
The ſaid juſtice lead, that ko had not been ſerved with. that 
Writ, and had only a Copy of i it delivered to-him ; but underſtood that 
che Writ had been delivered to the Chief Juſtice, to whom Returns on 
Writs of Error do properly belong; and as that Honourable Board Had 
3 heard the Chief Juſticeꝰ's Reaſons, why he did not make any Return of 
the Procredings of the Supreme Court on that Writ, he alſo was in 
3 their Opinion, whether it was neceſſary for him to give his own: Opin 
concerning that Writ ; but this alſo at Pee was not deſired. 
DNA 7 OEM n 
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Mr. Juftice Living/fon then delivered his Resſons in Writing; which 
were ordered to be entered, anch are as follow: : 


cc Ed EING. deſired. by your 8 to ye you N Reabbns © of my 
DD conduct, in refuſing to return, two inſttwments under Seal, di- 
; rele fo the Chier Juſtice, and the other Judges of the Supreme Court; 


by 


By 
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by one of which, all Proceedings on a Verdict obtained by T hothas ; 
Forſey, againſt I adde Cunningham, are commanded to be ſtayed ; and by 
the other, for the more fully enabling the Governor and Council to de- 


termine the Matter of the ſaid Verdict; we are further commanded, as 


we will anſwer the ſame at our Peril, to cauſe all the Proceedings againſt 


the ſaid Y/addel Cunningham, to be brought before the Governor and 


Council 


« 1 beg 18 to obſerve, that my Conduct might eaſily be juſtified, 


by ſhewing that IT had no Notice of thoſe Letters, till the Chief Juſtice 
had refuſed to return them, after which no legal Return could be made, tor 
a Writ muſt ever be returned by thoſe to whom it is directed. But be- 
cauſe I believe your Honours, in the Requeſt you made us, did not in- 

tend ſo much to call upon us for a Juſtification of our Conduct, as to 


receive the Opinion of the Judges in an Affair of the greateſt Impor- 


tance, and to be informed whether in our Explanation of the Inſtruction 


on which thoſe Inſtruments ſeem to be founded, we agree with the Chief 
Juſtice ; I ſhall with the greateſt Willingneſs endeavour ro anſwer your 


Expectations. 


try permitted a Conſultation; but he thought, and it is by what I can 
learn the Opinion of every one of us, that the Caſe admitted no Dif- 
Pute. | | | „ „ 8 


<« For it is evident, that the Courſe of the Law, by which the Prero 


gatives of the Crown, and the Rights of the Subject, are defined and 
ſecured, muſt at all Times be free and uninterrupted; and this is fo parti- 


cularly provided for, that by the Oath we have taken, we are to deny 
no Man Right by the King's Letters, nor none other Man's, but to 
proceed notwithſtanding ſuch Letters. I his was not intended nowever, 


to prevent the ſtaying of Execution after Judgment, by Writs of Frror ; 


for the Correction of Errors is not a Delay, but a Furtherance of Juſtice. | 


« The firſt Inſtrument appears to me, a very great Abuſe of the 


King's Name and Authority. It commands us in Terms very diſ- 
reſpectful, and not ſuch az are uſual in Writs directed to us, wholly to 
forbear Proceding or taking any further Step againſt the ſaid Yaadel 
Cunningham, on the Verdict obtained againſt him. The Illegality of 
which will appear from theſe three Obſervations, tie EG 


iſt. 
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Had the Chief Juſtice in the leaſt doubted in what 
Manner he ought to have acted on the Receipt of thoſe Inſtruments, he 
would have waited till the Return of the other Judges out of the Coun- 
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l Wenn us not to FR that, which the Law, our Duty, and 
common Juſtice to the Parties, oblige us to do; for had a Writ of 
Error been brought, we ſhould have ſtill been obliged to proceed to 
Judgment, and the ſigning of the Roll: And tho' it is allowable to 
bring Writs of Error before Judgment, this being the common Practice 
to prevent Execution, yet the Writ has no Effect till after nene 
before that the Party having received no Injury. 


2dly. We are to forbear till the Merits of the verdict are heard be- 
fore your Honours; but the Roll being with us, and no proper Method 
being taken to bring the Cauſe before you ;. this Prohibition might for 


E | any Thing which could appear to the Judges, have been perpetual,. to: 
the great Grievance of the Party concerned, and the Delay of Juſtice. 


Therefore the Chief Juſtice could not have refuſed to ſign the *. 
when it was required, notwithſtanding this Prohibition. | 


ly. Your Honours are incompetent Judges of the Merits of the 


ö | Verdi, becauſe it is impoſſible to inform you of the Grounds on which 


the Jury founded it, ſince they, ſometimes are guided by what they know 
of their own Knowledge; eſpecially in what relates to the Characters 


| of the Witneſſes, of which they coming from the NG PATIOS are 
the moſt proper Judges. 


« The other Inſtrument, as en as A firlt. is directed to our 
Chief Juſtice, and the other Judges of our Supreme Court, and to all 


the other Officers of our ſaid Court, whom it may concern ;” ſo that 
if we had made the Return required, we muſt have joined with all the 
Officers of the Court, or the Return would not have been good: Whe- 


ther this be fit or decent, I leave to your Honour $ Conlideration. 


© But waving the Defects of Form, of which there are many. dete : 


I ſhall obſerve on the Purport and Deſign of this Inſtrument, and ſhew 
chat it was impoſſible for us to make ſuch a Return. as ſeems to be re- 
X quired. Previous to which, I ſhall make" een on the 


Inſtruction on which it is founded. | 
| 
„ The Intention of this Inſtruction appears to me no more chan a 
Direction to your Honours, when you ſhould ſuffer a Writ ot Error to be 


| | brought, and when you are to diſmiſs the Cauſe. I have frequently 
Y nnn on this Occaſion, 
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'Perforn ſhould think i able to a different Explanation. What gives” Riſe 
to the Conſtruction on which theſe Inſtruments are i untted, is the f 
Uſe ot ehe Word /; but how ſtender'a Foundation this is, muſt appeat I 
from the Inſtructions before the Vear 175 3, quoted by his Honour the Chief 
Juſtice, which direct that you ſhall allow Appeals in Cafes of Error from 
the Courts of Law; where the Word Appeal means nothing elte but 
Writs of Error; and accordingly on all ſrch Appeals, Writs of Error 
have been brought. After this comes the Inſtruction in Queſtion, and 
fays, you ſhall allow Appeals from the Courts of common Law, only 
in ſome certain Cafes, 10 wit, When the Value of the Thing appealed F 
for exceeds the Sum of I res Hundred Pounds Sterling. What can this 
mean, but ſuch an Appeal as was meant by the former Inſtruction? and 
in this Senſe. it feems to have been underſtood by your Honours ; ther- 
wife you would not have ſuffered it to be made a Queſtion, whether you 
ought to take Cognizance of a Cauſe brought betote you by Writ of Þ 
Error, when the only Objection was, that the Thing appealed for. did 
not amount to Three Hundred Pounds Sterling : An Inftance of this Kind F 
T was, witneſs to laſt Weane/avy ;. tor if the Inſtruction n uſt be under- | 
ſtood to relate to Appeals in the civil Law Form, Writs of Error 
would have ſtood upon the ſame Footing they did before this Inſtruction 
was given. In this Explanation and Acceptation of the Word, your 
Honours are juſtified by the Uſe of it in commen Parlance, and tho? 
this be not frequent among Lawyers, yet it is ſonie times ſo uſed. Dr. | 
Cawdl in his: Interpretur, on the; Word Appeal, ſays it is uſed in che com- 
mon, as in the civil Law, to ſignify the Removal of a Cauſe from an 
Inferior. Judge to a Superior; and.. his. Honour the Chief den 5 
men you that it was ſo underſtood. by the King in Council. —— The 
Truth is, bath in the civil and in the common Law, the Word is uſed | 
in theſe two Senſes, to ſignify an Accuſation, and an Appeal from a 
Judgment; but as in tha common Law, (which: is more pardieular in 
it's Diſtinctions than any other) there are four Methods: of Appeal from 
aà Judgment, 10 ditt By Writ of Erron, Writ of falſe Judgment, Writ | 
of Attaint, and Avdite:guercia,.. and as theſe have but little Similiariy 
with each other, ſo that the Law which regards. the one, rarely affrts 
the other, Lawyers have ſeldom Occaſion to uſe the Word, hich ſigni- 
fies the Genus, but ſpeak generally ef one or other of the Speeies; and 
the Word Appeal is appropriated to ſignify a particular Acculation. fg | 
as ie is very prebable ehat this Inſtructien was not r a ood Wye „ 
8 was given for the Nresten Ge n 4 


r 


e 1 55 1 


0 * Law Terms; *I is very n that it is Hine ved, in we 
common Acceptation of the Word, to ſignify ay Removal of a Caufe, 
from one Court to another; and this wick more Propriety, as it may in- 
tend to include two of the Species above mentioned, 2 Writ of Error. 
IF and a Wrir of taife Judgment; the latter of which is a 7 8 0 * 
an erroneous Judgment, in a Court not of Record. | 


This being the bb Meaning, and certainly che nol 5 Exp la- 
nation of this Inſtruction, a Writ of Error ſhould have been ſent, IT 
chen your Honours would have had the Record before you: By the 

= Faftrytion, you are to ſend the vſual Writ, and we as Judges dare not 
obey any other than ſucn as are warranted. by Law. „Al Others we. 

„ muſt look upon as Lane b ooftruet the Cone. at. 

l Jules: | 


gut it may be ſind. har Rena) {hall the is PAY who is: 
5 aggrieved by an unjuſt. Verdict, or an Error in Fact. To which the 
3X Anſwer is, he may have a Writ of Error, to try the Fact in the fame 
Court; or he may have his Writ of Attaint, or according to the uſual. 
Practice, move the Court for a new Trial; or he may have his Audita 
| querela > All which are competent Remedies according to the Nature of 
the Cafe, without carrying the Matter betore another Judicatory : Be- 
cauſe the Judges are not concerned in any Errors in Fact, but fuch as 
may be made Part of the R-cord by a Bill of Exceptions, if the Party 
pleaſes, and conſequently they ſtill remain ee . eg en an 
þ | Ann 18 unneeelne . ee 


haut what makes it evident, chat the King a intend by the 

above Inſtruckion to alter the Law, and the Methods of Proceeding in 
the Supreme Court is this, The Inſtruction is not directed to the Judges 
of that Courty and therefore was not intended to regulate their Conduct: 
They muſt ſtill determine and act according to Lau, and nothing can 
be more abſurd than to ſuppoſe, that they muſt have Kecourſe to a G- 
vernor's Inſtructions, to ſpell out their Duty from ſuch Scraps of them 
as he ſhall think proper to communicate. {rota oi it! is en that 
e Error were only meant by this Inſtruction. 


I 1. Becauſe it directs the Governor to ide a Writin the 3 
1 £ — 7 8 accuſtomed, and this is the uſval Writ, apy no other 
© cen uled. 


II. This 


1 6 * 


u. This will bring up all that the Juſtices of the Salome: Court: can 
ſend, and therefore any other Writ muſt be uſeleſs. Noting elle is in 
our Power at preſent, but the Record, and that we are ready to fend 
as ſoon as it 18 properly demanded. In civil Law Courts, the Evidence 
is reduced to Writing, and therefore, upon an Appeal, may be tranſ- 
mitted. But ſend to us as many Letters as you pleaſe, and let them, 

: | contain Terms ſtill more menacing than thoſe tent us upon this Occaſion, 
if the Law did not fully juſtify us in our Refuſal to return them, our 
Excuſe would be Ni dat, quod non habet. The Evidence went to the | 
Jury, moſt of it was dclvered viva voce, and it is impoſiible tor us to 
retain it in our Memories: Should we make Records of all that was 
aid by each Witneſs, in every Trial, the Labour would be endleis, and 
the whole Year would not ſuffice for the Trial of the Cauſes which 
yearly ariſe; tho' the Court ſhould fit every Day, and the Country be 
obliged to a perpetual Attendance. 


<« But as the Chief Juſtice has ſuffcientiy 93 the Inconveniencies 
which mult attend this new Practice, I ſhall not enlarge on them, 
tho' many others might be mentioned that would reſult from altering the 
Law, in ſo eſſential a Point as Trials by Juris. 


« I have as much as poſſible in giving your Honours theſe Reaſons 
for my Conduct, avoided ſaying any Thing the Chief Juſtice has already 
obſerved; becauſe I would not treſpaſs on your Patience, by an unneceſ- 
tary Repetition. But he has been fo copious, and has treated the Matter 
ſo well, that I have not been able to avoid ſliding into ſome of them. 
Upon the Whole, it appears to me a very ; unſate Interpretation of 
this Inſtruction, to ſay, that his Majeſty deſigned by it to eſtabliſh. ſuch 
a Court, as has been altogether unknown to El iſbmen, ſince the glo- 
rious Revolution. That he intended (except in Cauſes thought too 

trifling to admit of an Appeal) to deprive his Subjects in xhis Colony of 
their indiſputable Right to Trials by Juries, one of the moſt Ante 
Privileges of Eugliſßmen, confirmed to them by the me garter. 
ſential to, and the grand Palladium of their Liberties. 8 22 10 
Such a Suppoſition would be extremely injurious! to bis Majeſty 

and the Memory ot his Royal Grandfather, in whoſe Time this Inſttuc- 
tion was firſt given, eſpecially as the Monarchs of the illuſtrious Houſe 
of Hanover, could never be juſtly charged Wit taking a e f r 
„done infringing the Liberties « * their People! e 7 ea 
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Co T re 
At a Council held at Fort George, in the City of 


New-York, on . POOL. 0. 26th Day of 
+ December, 17 64. 


BY. PRE S'E N 1. 5 
The Hon. CADWALLADER COLDEN, Eſquire, 


Lieutenant Governor, Sc. 


| Mr. Warrs, Fe Ke Mr. Reave, 


Mr. WaLTon, | Mr. Morris. 
Mr. De aer, 7 FLEE E 
Waddel Cunningham, . 1 


againſt 
FF. bomas Forſey, 


A Letter from Mr. Juſtice Jones, dated the 1 1 in Anſwer to 
the Queſtion on which he was deſired, by Order of this Court of the 
; 12th Inſtant, to give his Opinion, was read, and is as follows, viz. 


On APPEAL. 


Have received from Mr. Bamar, the Copy of the Minute of 
Council, made at the Council held at Fort George, in the City of 
* York, on Wedneſday the 12th Inſtant; by which I am deſired to 
give my Reaſons, why the Appeal moved for in the Cauſe of Waddel 
Cunningham, againſt Thomas Forſey, in the Court below, was not al- 
lowed 5 or whether according to the Laws and Conſtitution of England, 
an Appe al from the Verdict of the Jury, on the whole Merits of this 
Cauſe, could lie? In anſwer to the firſt Part, I have only to acquaint 
your Honour, and the Gentlemen of the Council, that I happened oor 
to be in Court, the laſt Day of the Term, when the Appeal was moved 
for: As to the Second, viz. . Whether according to the Laws and Con- 
ſtirution of England, an Appeal from the Verdict of the Jury, on the 
whole Merits of this Cauſe, could lie ?—In Anſwer to this Queſtion, I 

muſt declare to your Honour, and the Gentlemen of the Council, that 
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in all ny reading, en the Laws and Conſtitution of Eugiand; I cannot 
recollect that I have ever met with any Thing in Favour of ſuch an Ap- 
peal. On the Contrary, the known Rule is, ad. Juæſtionem Juris reſ. 
Pondent Judices, ad Quaſtionem Facti reſpondent Juratores.. The Book 
imitled The Law vf Errors, P. 4, ſays, it is a known Rule in our 
Books, a Judgment being once given in Curia Domini Regis, ought 
e not to be reverſed, nor avoided but by Error, or Attaint, for all 
| « Matters of Fact at common Law, are decided by a Jury of Twelve 
| „Men, againſt whom if they err in their Judgment, the Party grieved, 
<< may. bring preg © The Writ of Attaint lay originally at com- 
mon Law, and is affirmed with ſome Alterations by the Statute of the 
23d of HENRY the Eighth, C. the 3d; and in Wood's Inſtitute of the 
Laws of England, P. 637, is thus deſcribed; © A Writ. of Attaint 
<< lies againſt a Jury, and is to examine whether a Jury of twelve Men 
gave a falſe Verdict, or contrary to Evidence, in a Court of Record 
upon Iſſue joined. That upon Conviction of the Jury; the Judgment 
8 < following upon it may be reverſed.” This appears to me to be the 
| only Method formerly uſed to ſet aſide or avoid the Verdict of a Jury; 
but as Veod ſays, in the ſame Place, is now almoſt out of Uſe; and in- 
| ſtead thereof, Motions are uſually made for new Trials when a Verdict 
is given contrary to Evidence; which ſeems to be the preſent Practice 
in the Courts at Veſtminſter, and is the Practice of the Supreme Court 
here: In removing a Cauſe from one Court to another for Matter of 
Error, the common Method 1 take to be by Writ of Error, tho 
ſometimes by Certiorari, and the Proceedings on ſuch, Writs, are in 
Relation to the Errors of the Judges, in Matters of Law; and are not 
to have Reſpect to the Verdict of the Jury, as appears to me from the 
Statute of the 27th of El. izaB ETA, C. 8th, how erroneous Judgments 
in the King's Bench, upon certain perſonal Actions may be redreſſed; 
rd1 


where Verdicts are expreſsly excepted. —I therefore give it as my Opi- 


r rr W_ * bee £26 
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5 nion, that according to the Laws and Conſtitution of Eng/and; the Ap- 
/ peal mentioned in the Queſtion could not lie. ' 
Lin 


; Jaſtice Livingſton, in Support of his Opinion already e in this 
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At a Oouneil held at n in the City of Neu 


We * on Wedneſday t the gth Day of January, 1 768. 
ER ES 3H 


*. he Hon, CADWALLADER COLDEN, Eſquire 
33 Lieutenant Governor, GS. | 
Mr. Warrs, . Mr. Rrave, 7 
Mr. WALTON, * Mr. Menn. | 
Mr. Dz e 


Wald Cunningham 


againſt On AyPzAL; 
1 bomas Hor ſey, 5 


HE Reaſons of the Gentlemen of the OY why the Appeal; in 
this Cauſe cannot he received; as alſo farther Reaſons of Mr. 


Cauſe, were read. 
= S οοοοο‚ 


At a Council held at Fort George in the City of Wer- | 


Perk, on Friday the 11th Day of January, 1765. 
FF $: M34 


Lieutenant Governor, SS. 
Mr. Warrs, 5 Earl of STIRLING, 


| The Hon. CADWALLADER COLDEN, get, 


Mr. WALToN, Mr. RE ADR, 


©" DE La weed Mr. Mores. 
0 — or an Aena 27 
Thomas Forſey, 


Is Honour the Lieutenant * n the Opinion of 
the Council on the fellowing Queſtien. 


Whether by the gad ladung, the King has Girefted bis Gover- 
nor to permit and allow — in all evil Cauſes, from the — 


L 30] 


& of common Law within this Province; og n his Majeſty. has 


<« by the ſame Inſtruction, directed | his * and Council. 0 r | 


and determine ſuch A ppeals *? 295 


Whereupon the Council declared, chat as the king 8 Judges, and the 5 


moſt able Council in the Law in the Province, have given their Opinion, 
that no other than an Appeal on Error, can lie by this Inſtruction; 


they are unanimouſiy of Opinion, no other Appeal than on Error, 
is the Intention or Meaning of the Crown by this Inſtruction, and that 


they cannot take Cognizance of any other Appeal. 


His Honour the Lieutenant 8 declared his Diſtent from the ſaid 
Opinion, and ſignified lie would give his Reaſons For * his Dullcat to 


his Majeſty” S Miniſters. [beet 4 


X 


Whereupon a Motion was made, that the Reaſons offered by. the 
Council in this Cauſe, on Wedneſday laſt, ſhould be entered, which were 
ordered to be entered accordingly, and are in the Words fellowing: : 


. ade r 
Claiming to be Appellant 


ait 
Thomas Forſey. 


conceiving it to be a Queſtion of the utmoſt Importance, whether by 


_ Virtue of that, or any precedent royal Inſtruction, they are authorized _ 
in Comunction with his Honour the Lieutenant Governor, to hold Cog- 
nizance of this Cauſe, on an 1 upon the Merits, kran the Verdict 


of a Jury * ? 


On this momentous WF; the enen e an the Cline a 
cil, have taken the utmoſt Pains to form a Judg nent, by which Juſtice 


may be diſtributed to the Subject, conſiſtent with the known and eſta - 


bliſhed Laws of the Land, _ the true Senſe and ng of the ag 


In ſtructions. 


\ 


In this View, as it is a Caſe of the firſt bre dc che Court unani- 
W 5 called upon the Judges of the Supreme Court, and ſeveral Coun- 
ſel of the beſt Reputation in their Profeſſion, who have all concurred in 


1 that we are not authorized either by Law or by any of the 


royal 


New-York, as conſtituting with the Go- | 
f vernor or Commander in Chief for the Time 
being, the Court eſtabliſhed by his Majeſty's royal . 
Predeceſſors, and referred to in his preſent Majeſty? S 32d Inſtruction ;. 


H IS Majeſty's Comet for the Province of 


1" '& A a as 
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royal Inſtructions, in ſeveral DFT ATOP fo evidently g grounded on the Laws | | 
of England, to hold Juriſdiction of this Cauſe, as it is now brought be- 
fore us. The Court has beſides thoſe Aids, given every Advantage to l 
a Point of ſo great Moment, which the moſt mature Conſideration could | 
afford: And that it may appear upon what Reaſons his Majeſty*s Coun- 

cil have the Unhappineſs to differ in Opinion from his Honour the Lieu- = 
tenant Governor, they beg Leave to conſider the Reaſons urged by him | 
in Favour of the Appeal, as it is now brought before us; and to ſubjoin 
ſuch Anſwers to thoſe Reaſons, as it is conceived the Law wilt warrant. 3 | 


His Majeſty s Council humbly hope, that they cannot better Recom- 
mend themſelves to his royal Approbation, than by making the Law of 
the Land the Rule of their Conduct, in the Execution of every Part of 
the important Truſt committed to them: and flatter themſelves, that 
their Diſſention in Sentiment from his Honour, as it is founded on the 
cleareſt Law, wil be a full Oper es of their Fidelity to the beſt of 


Princes. 


=. 


In this 3 Diviſion 3 in the Sentiments of this Court; his Ma- 
jeſty's Council are of Opinion, that his Honour's Reaſons will, if lite- 
rally incorporated into this their Anſwer, appear in a View, the moſt - 
advantageous of which they are capable : And as we with the utmoſt 
Willingneſs ſubmit the Reaſons of our Judgment to the Conſideration 
of thoſe, who by Law are inveſted with a Power to correct our Errors, 
and controul our Determinations, we flatter ourſelves that his Honour 
would not decline the ſame Tribunal; and as we preſume the Law 
muſt at laſt determine upon this Difference, ſo alſo we .conceive that 
ſuch Determination can beſt be made upon a fair State of the Contraſt. 


In the Purſuit of this Method, his Honour's Reaſons will be reduced 
into as many. different Paragraphs, as their Subject Matter naturally 
dictates; to each of which his e Council will offer ſuch An- 

ſwers, as their Duty to their Prince, and the Laws of the Land clearly 
ani undeniably ſuggeſt. The firſt Paragraph is as follows: y 

* An Error I conceive runs thro? all the Arguments I have heard on 
this Subject, in not diſtinguiſhing between the Laus and the Execution 
* of them: The executory judicial Powers are certainly in the Crown: 
The King is the Fountain of Juſtice : The Power of erecting. Courts, 


oo of e is conſequently i in the Crown. The e may give 2 
8 _ uc 


.- a 


« ſuch Modes of Proceeding, ſuch Extent of Authority and Juticicton 
ec as he thinks moſt proper for obtaining Juſtice, in a Countries where 
«* ſuch Courts are erected, ſuited to the Circumſtance of the Country ; 
« and it may be done without the leaft Alteration of the Law, by 
* which ſuch Courts muſt Judge. This is evident in our Colonies ; 

«© every Colony has different Courts and Modes of Proceeding 

< from thoſe in other Colonies ; and all of them different from the 

* Courts in EW; yet the fame common . has its an e in 


8 all of them. 
1 „ 20 to this we obſerve : 2 = 
That we think the Diſtinction which his Honour ſuppoſes between 
ee, and the Execution of them, in the Senſe urged in his Reaſons, 
is groundleſs. For tho we agree with him, that the Law muſt eſſenti·— 
ally and unalterably be the ſame, unleſs changed by legiflative Act, 
(which the Diſtinction taken by him neceſſarily ſuppoſes) and that judi- 
cial Powers are in Suppoſition of Law in the Crown, that the King i. 
the Fountain of Juſtice, and the Power of erecting Courts is in the 
Crown: Yet we beg Leave to deny his Inference, that the King may 
give them ſuch Modes of Proceeding, fuch Extent of Authority and 
Juriſdiction as he thinks proper, as well as that ſuch Modes may be 
introduced as have hitherto been unknown, without the * * 


of the Law, by which ſuch Court muſt Judge. 


For, 1K, we conceive that tho” the Crown has 3 to oy 
and conſtitute Courts, yet every Court muſt have ſuch 6 Rep. 1 1. o 
a Juriſdiction, and muſt be ſo modelled in its eſſential 5. 447. Vn. tit. 
Parts, as to have a known and common Law e 8 Ales 561 
diction. 1 

2dly. Wherever ſuch new modelled Courts are ne different 
from thoſe known in the Law, the Law muſt neceffarily and of Courſe 
be altered ; as the Maxim wiſely ſpeaks, Mutata Forma prope intere- 


miu. SubNantia ret ; for Inſtance, were the Lieutenant Governor's Sup- 


poſition juſt, that his Majeſty's 32d Inſtruction did intend that this 
Court as a Court of Appeals, ſhould have Cognizance of Matters of 
Fact, already ſettled and determined by a Jury, it would alter the Law 
in che grand and eſſertial Point of Trials by Juries, 1 Fa. 
whoſe Verdicts by the Laws of England, are the 335; Tr: der 2 


 _ only Means by which Facts can be determined, and 5E), 228 Lack- 5 


Wale amount to a Reverſal of the common Law wok ** Phe 
| Wim, 


ö 
N 
ö 
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bu, af due nen Paris 1 reſhouden Judices, ad 
zdly. Tho- different Methods of Proceedings i in a different Colo. 


hies, are rather aſſumed by them than warranted by, Law, and yet the 


principal Difference between them is perhaps in Matters of Form, (in 
which all the various Courts of Law in Elana do alſo. differ); but 
the eſſential Part of every common Law Court, to wit, a Jury to 
determine the Facts, and Judges to ſpeak the Le are to be found, in 


all the Courts of Law af every Colony. 


IIis Honour, in the next Paragraph obſerves, that * In all the 
« Colonies Appeals to the King lie——this is eſſential to the Preroga · 


« tive of the Crown, without which the Dependence of the Colonies 


« cannot be preſerved. The preſerving the Dependence of all the 
« Dominions of the Crown, the Parliament of Great Britain evidently 


lad in View, in the Act of the 6th of Gzorce the 1ſt. for the bet- 


« ter ſecuring the Dependency: of Ireland but as this Matter is of great 


« Importance, 1 ſhall conſider it more diſtinctiy. 


His: Majefty's Council obſerve on this Paragraph, that the Word 
Appeal is uſed without ſettling its Definition: I by it is intended an 
Appeal upon Matters of Fact, they cannot help obſerving it is a Petitio* = 
Principii. That in all the Colonies an Appeal in the confined Senſe of 
the Word (and in the only proper Senſe in which it is known in the Law 
of England, to wit; from the judgment of the Jüdges in Matters of 
Law, will die to the King as preſent in Suppofftion of Law) in all his 
Counts, cannot be doubted. And 'in this Senſe am Appeal is clearly both. 
eſſential to the Prerogative of the Crown, and abſolutely neceſſary for 
maintaining che Pependence of the Colonies, as the Inferior upon 
Great. Britain, as the Superior Dominion; and theſe indeed are the 
only Realons why an Appeal is any Senſe of the Word will lie. For 


| 158 the Sieateſt Lawyers reafon on the Subject. 


As ſuch Dominions are not Parcel of; but Dominions A on: 
Great: Britain, no remedial Mrits between Subject and Subject will lie, 
from the ſuperior to the inferior Dominion; as they do Hom the Courts 


of Weſtminſter to any of the Counties of England,” except Writs of 


Error. But if the Errors of Judges in the dependent Dominion might, | 
not be corrected by ſome —— in the Kingdom on which it de- 
Pendds, theſe 8 would follow, to wit. 

iſt. That: 


4 


[34]. 


Iſt. That the Law FRY or 1 to 5 WI Dominion, 
might be inſenſibly charged within itſelf, without the A ot . Do- 
minion ſuperior | 


6 
| adly. That Judgments might be then given to the Diſadvantage or 
leſſening of the Superiority z which cannot be reaſonable : and to make 


the Superiority to be only of the King, but not of the Crown of Great 


1 ts as Eb e once would have! it in a Caſe concerning Ireland. 


Therefore it neceſſarily follows, that Writs of Errors into all Domini- 
ons belonging to Great Britain, upon the ultimate Judgments. there 


given into the King's Courts of England, to reverſe or affirm Judgments, 


are neceſſary to ſupport a Dependence, and are the only ' Faughas's Repo, 


Writs that lie concerning Property between Subject and 491, 4924 
Subject. 


But chat Appeals upon Matters of 1 Fatt, are not neceſſary 1 to Wader 


the Dependence in Queſtion, is obvious at firſt View, for whether a 


Queſtion of Fact be determined between Subject and Subject, either in 
the Affirmative or Negative, cannot poſſibly affect ſuch Dependence. 


As to the Statute for ſecuring the Dependence of /re/and, we cannot 
conceive how his ame; ſhould think of TOS, it to the preſent 


- oa tor, 


"IN 


At It contains not a a Gngle V Word i in een to "the Colonies, had - 


therefore we cannot fee the Propriety of the Aſſertion, that in the paſſing 


of that Act, the Parliament of Great Britain, had in View the e 


the Dependence of all the Dominions of the Crown. | 


''2dly. That Act as far as it provides for ſecuring the Dependence of 
Ireland, directs nothing more than that the Houſe of Lords in Heland 


| ſhall not have any Juriſdiction to judge, affirm or reverſe, any Judgment, 


Sentence, or Degree, made or given there, or in other Words, that they 
were not a Court of Appeals, either in Law or Equity. The Statute 
therefore cannot be underſtood to have intended a Change or Alteration 
in the Law, by giving the Subject in Ireland a Right of appealing from 
the Verdict of a Jury. In the next Paragraph his Honour obſerves, that, 


| ; „By the Word 3 in Law is meant the removing the Cauſe from 
78 an inferior to a ig Judicaory : By Writ of Error the Cauſe is 


e 


T3]. 


© not removed, but ſome diſputed Points in Law are determined, and | 
which may have no Relation to the Merits. of the Cauſe. i 
to the King in Perſon were by the common Law, both before and 
after the Conqueſt, and are confirmed by Magna Charta, mulls 
uendemus, nulli negabimus nec deferemus- juſtitiam, relates eſpecially 
to Appeals, in which the King was judge; for to ſell, deny, or de- 
lay Juſtice, can have no reference to any Perſon, other than a Judge: 

The Complaint was, that large Sums of Money were demanded for 
Writs of Appeal, and at other Times they were denied or delayed. 

Io remedy theſe complaints, this Clauſe was made Part of the great 
“ Charter; thereby the Sandee Right o ANN is confirmed, not 
„ taken away.” . 

We agree with the 1 8 "Lia hos an Appel in . 
is meant © the Removal of a Cauſe from an Interior to a * J udica- | 
tory. — f 

But in Gates to his ron 45 beg ** to ſhew in a 5 

Words, that by Writ of Error the Cauſe and its Merits are removed, 
for the Record itſelf which contains the whole Pleadings between the Par- 
ties, the Iſſue, the Verdict, and the Judgment, is removed; and the Er- 
rors eſſential in the Law in either Part of the Record are corrected, and 
the Judgment ; in the Whole is either reverſed or affirmed. . Thus then 
the Merits in Law ariſing from the Matters of Fact, contained in the 
Record, 'muſt neceſſarily receive their Determination in a Court of Er- 
rors; nor can it juſtly be ſuppoſed, that conſtitutional Courts have been 
erected with Power to lay their Hands on the Proceedings in a Cauſe 
only to furniſh an Opportunity for handling ſome diſputed Points in Law, 
which have no Relation to the Merits of the Cauſe: Every Error 
therefore, which is corrigible by Law, muſt, in Suppoſition of La u, be 
eſſential to the Merits of the Cauſe; i Writs of Error, inſtead 
of being conſtitutional Remedies, Would neceſſarily and eſſentially con- 
travene thoſe Words of the great Charter ulli negavimus,” nulli differe- 
mus juſtitiam vel retum. Thus then we conceive, that the Diſtinction 
{:t up by his Honour between Appeals and Writs cf Error, is ground- 
leſs; and that a Writ of Error is an Appeal upon the , e aaGat 
Merits in Law in which Senſe the Word Appeal is Zef Ray. 1447.----Hales 
clearly underſtood in the Books, as maybe: neun Etory com. Law, 48.--- 
from a great Number of Authorities. Td. i go, 81. Sparfim, \ 


But as his Honour has been pleaſed in this Paragraph to furniſh a 
Compent on the IRE of FOE Charta, a Paſſage from which we 
| „„ : wy 


40 


"T1 


have mentioned, we muſt tale the Liberty to oppet: it with another 
Comment on the ſame Words, given by the great Lord. Coke, which 
clearly ſhews, 1ſt. That this Chapter cannot concern the King's Petſas 
nal Adminiſtration of Juſtice on Appeals upon Matter of Fact, but 
the Adminiſtration of Juſtice by his Known and ordinary Courts; in al 
which, the King, tho' not in Fact, yet in Suppoſit ion of Law is 7 31 
which is the Reaſon that the King himſelf, in the Words of the Charter, 
declares, he will not do What he intends his Court thall not; 3 
And thus ſpeaks the great Otacte of the Law; no Man 5 


„ fall be condemned at the King's Suit, either before the King in his 


Bench, where the Pleas are Coram Rege, (and ſo are the Words, nec 
&« ſuper eum ibimus to be underſtood) nor before any other Commiffioner 
or Judge whatſoever ; and ſo are the Words, nec ſuper eum mittemus 
to be end, but by the Judgment of his Peers, that᷑ is his Equals, 

and according to the Low of the Land;” and from this Paraphraſe the 


Author ſays, the Senſe of the other Clauſe; we dll deny, fell, ur refuſe 


uſtice to no Man, is diſtinctly underſtood: And upon the fame Claule 
he further obſerves thus; . This is ſpoken in the Perſon of , , 
«the King, who in Judgment of Law in all his Courts is 55. 
+ preſent, and repeating theſe Words, Nulli vendemus, Sc. Or, 


adly. Theſe Words as they have been expounded by other Ads 
| m Parliament intend that, by no Means common Right or *. 56. | 
„ common Law ſhould be diſturbed or delayed, not though g 
«it be commanded under the great Seal (as in the prefer t Caſe) or by 
, privy Seal, Order, Writ, Letters, Meſſage, or Commandment. what- 
<« ſoever, either trom the King or any other; and that the Juſtices ſnall 
proceed (as in this Cafe they have done) as if no ſuch Writs,. Letters, | 
&« Order, Meſſage, or other Commandment were come to them.“ 


And thus it. appears clearly from the . beſt Comment on the Subject, 
that his Honour in applying this Chapter of Magna Charta, to the ſup- 
oſed Appeal, in which the King was — Judge, has miſunderſtood the 
ext: We are therefore at a Lols to diſcover from whence his Honour 
has collected the Reaſon upon which he alledges this Chapter of the great 
Charter was ' grounded, (to wit) That large Sums of Money were de- 
' manded for Writs of Appeal; and at other Times, they were denied or 
delayed, or that this Clauſe was made Part a wy * N 10 con- 
has the Suger?'s _ to Appeals. - ; 


| Bos | 


L535 0% 


Before we proceed to a particular Conſideration of the reſt 'of Bis 
Honour's Reaſons, it will be neceflary to extract and refute a latent 
Diſtinction which implicitly runs thro? moſt of them: It is this, That 
the? the Colonies are intitled to the Antient common Law of England, 
as it ſtood before the Time of the great Charter, yet none of the Laws 
which took Place ſince that important Era, do extend to the Colonies, 1 


T Bis Dining we conceive may be reſuted by obſerving : : 
_ -1ſt. That it has been ſolemnly adjudged before the King in Council, 
that in all Colonies the Subject carry with them the Laws of England, 
and therefore as well thoſe that took Place after, as thoſe. n 
| winch were in Force before the DOE, of the Br Char- 2 1 . 
ter. -2 Peer W. ä 


. That by the ws of 7 & 8, W. III che Laws of: England, 
as they then were, and as they ſhould appear te be thereafter, are made 
le Standards of Law in the Colonies 3 as, "i 


_ They are alſo by one ef his preſent Majeſty's suse in 

wh the Governor or Commander in Chief is directed to take 
Care that no Man's Life, Members, Freehold; or Goods, be taken 
% away or harmed, otherwiſe than by eſtabliſhed and known Laws, 
„ not repugnant to, but as much as may be, agreeable to the Laws of 
— England, purſuant to which Adjudication, Statute, and Inſtruction, 


Athly. The Laws of England in themſelves, and in the Manner of 
— — them, have been the Meaſure of Right and Wrong between 
Subject and Subject in this Colony, from its firſt Settlement, down to 
Keg reſent: Day; and will doubtleſs be maintained as ſuch, agreeable 
e Coronation Oath eſtabliſhed - by the Statute of the 1 W. and M. 
_ 1, Chap. 6, Sec. 2. according to which, the King fwears to 
govern the People of England, and the Dominious therewnts belonging 
according to the Statutes | in Parliament agreed on, and the Laws and 
. of the ſame. 


Notwithſtanding which, the 1 Governor 3 proceeds 
upon the abovementioned Diſtin&tion, in his next Paragraph, which is/in 
| theſe Words: 
At the Time of the great Chatter, all the Property of the Nation 
8 was determined in the Hundred Coutt, ae or Sheriff's 3 
66 an 
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—— . rior 8 Lord Cote, which 
clearly ſhews, iſt. — cor: concern the King's Perſo 
nal Adminiſtration of Juſtice on Appeals upon Matter of Fact, 
the Adminiſtration of Juſtice his K non and ordinary Courts; in 
which, the King, 'tho* not in Fałt, yet in 8 jon of Law is | 
which is the Reaſon that the King himſelf, in che Words of che < 
declares, he will not do what he intends his Court thall not; g 
And thus Tpeaks the great Otacte of the Law; no Man 
<< ſhall be condemned at the King's Suit, either before the King in his 
2 Z where the Pleas are C] Rege, (und ſo are the Words, nec 
eum ibimus to be underſtood) nor before any other Commiſſioner 
<<-or judge whatſvever ; and ſo are the Words, nec ſuper eum mittemus 
to be underſtood, but by the Judome ent of his Beers, "that is his Equals, 
and according to the Law of the rx ” and from this Paraphraſe the 
Author Hays, the Senſe of the other Clauſe; we will den „ 'or refuſe 
Faſtice to 10 Man, is diſtinctly underſtood: And upon 2 fame Clauſe 
he further obſerves thus; . This is poken in the Perſon of *. 55. 
«'theKing, who in Judgment Las in al fhis Cure is Fe. 


Adly. Theſe Words as they ne” been expoun anded 55 other Ac 
of Farmen intend that, by no Means common bn . or . 56. 

"= 2 Law ſhould be difturbed or delay ed, not t ough _. 
«it be commanded under the great Seal 447 in the preſer t Caſe) or by 
«"-privy Seal, Order, Writ, Letters, Meſſage, or Commandment what- 
© 22 either from the King or any other; and that the Juſtices ſhall 
« proceed (as in this Cafe they have ones as if no ſuch * 
Order, Meſlage, or other Commandment were eta rh. 11445 


8 "And thus it appears clearly from the beſt Comment 
hs 24 applying this Chapter — e 
7 Appeal, in which — Judge, has miſunderſtood the 
Text: We are therefore at a Loſs to diſcover from whence his Honour 
has collected the Reaſon upor 3 
Charter was grounded, (to wit) That large Sums ef | Money werf de- 
| manded for Writs of Appeal; and at other Times, they were denied or 
2 . "Mo Fart n e n 10 un- 


— we proceed to a particulds Conſidera | 
Heoriour's Reaſons, it will be neteſſary to extract. and refute a Tatent” 
Diſtinction which: implicitly runs thro* moſt of them: It is this, That 
th? the Colonies are intitled to the Antient common Law of England, 
as it ſtood before the Time of the great Charter, yet none of the Laws 
ien took Place ſince that important Era, do extend to the , 


F Dzhnsuen we conceive may bi refltatt by 6 wing : * 
-1ſt. That it has been ſolemnly adjudged before the Kin in Council, 
that i in all Colonies-the Subjects carry 55 them the Laws of England, 
and therefore as well thoſe that took Place after, as thoſe 8 
wich were in "Boe Lee the 1 of the BY. Char- 2 . 3 5 
ter. ——2 Peer W. x 


2dly. That by the Statue of > & 8; w. UI. 60 Ls of Eiplin: 
as they then were, and as they ſhould appear to be thereafter, : are made 
-- Standards of Law in the Colonies 3! 2 * 


Wie.) 


4 Sa „ 4 
* © Ys a : 4 - 


5 


+ It 


_—_ Amano of his. peefent Majeſty's InftruRtions, i in 
which the Governor or Commander in Chief is directed to rake 
Cate that no Man's Life, Members, Freehold; or Goods, b be taken 

% away or harmed, otherwiſe than by. eſtabliſhed: and known Laws, 
<< not repugnant to, but as much as may be, agreeable che Laws a 
* England, purſuant to which Adjudication, Same, and Inſtructio 


„n hs ate hs 4 | 
adminiſtering them, have been the Meaſure of Right and Wrong between 
Subject and Subject in this Colony, from its firſt 5 „down to 
2 reſent Day; and will doubtleſs de maintained as ſuch, agreeable 
Coronation Oath eſtabliſhe A the 1 W. and M. 
—— 1, Chap. Gyr Sec. 2. „ the King wears to 
govern the E. of Lal "and the Base eun er- 
according to the Statutes in N 2 ny: and the Lav 
Wann A re e 5 10 5 


2 « At the Time of the great e al ah Property of the Nation 
© ub l in the ene vp County, or x Sheri” s 22 | 
12 | : 06 2 | 
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—A33 Baron's Court; and if the Party could not obtain Joftice in 
<« thoſe Courts, he might appeal to the King, who would do him ak 
<« uce---To do Juſtice was allo Part of the antient Coronation Oath. 646) 


.4 * 


Upon which we obſerve : 3 HA tt 
ift. That if bs the Law of Eng/and no ſuch Appeal as * maintains 
did lie in England, at the Time of the Settlement of this N it could 
not for the Reaſons we have aſſigned ever lie here fo hag 


. 2dly. We muſt take the Liberty to ns that the 1 
Governor when he aſſerted, that at the Time of the great Charter, all 
the Property of the Nation was determined in the Hundred Courts, &c. 
muſt have forgot the great Courts at Weſtminſter, and the Juſtices in, 
Eyre, for to ſuppoſe, that the Courts at Jig z minſter and in Eyre, were 
then in Being, and without Employment, is really diffieult: that how- 
ever, the King's Bench and common Pleas exiſted before the great 
Charter, appears from 11 Chapter of the Charter itſelf, which runs thus, 
Communia placita non ſequantur curiam noſtram ſed tenentur in aliguo 
certo leco : The ſame Foint is maniteſted by the next Chapter,. which runs 
thus, TJuftittarii de Banco, that is, the Juſtices of the Couit 2 Mi 8 
ot common Pleas are expreisly named: as alſo by my Lord 

Cotes Comments upon thoſe Chapters. And with Reſpect to all — 
great Courts at Weſtminſter, it was adjudged fo early as in 10 Ka. 4 fo. s 
the Reign of Eaward IV. that they were all by the common 8 Rep pref. 1 52 
Law. Tl the Time of R. I. Pleas of Land were indifferently | 

held in the King's Bench and common Pleas; and tho! in — hifery E 
the Reign of his Father, King H. II. the Adminiſtration ß 140: 
common Juſtice had by the Practice of the Subject, who was apt to 
ſeek Juſtice nearer home than in the Courts of Weſtminſter, been 
almoſt wholly drawn to the County Courts, Hundred Courts, and 
Courts Baron; yet Juftice's in Eyre were in that Prince's Reign appointed 
by Act of Parliament, whoiwere Mai per fingules' 2 re > 
2“ qued cnilibet jus ſuum ben ee, wy 


- And that the Kings of - England never did Fans the Era, that i is 
often Times, tho unjuſtly called the Norman Conqueſt, 
adminiſter Juſtice in Perſon, is evident from a Paſſage in the ©--4 Inf 73. 
antient Book, called the Mirror of Juſtice, which contains the Law as 
it ſtood © above 1200 Years ago. and has in it a Paflage in old French, 
4 * tranſlated runs thus: the Kings ufed to do wu in Perſon a 
wh 
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4 all the Subjects, or by their Chief Juſtices, but now they Decree Jo” 
<< tice. by! their Juſtices Errant Commiſſioned for all . 
« Pleas;” and my Lord Coke, 1 in extracting the Sub- Ar. Cap. 2,53. - 
ſtance of chis antient Author in his Preface to his 3d Rep. ſays, in this 
« Book in Effect appeareth the whole Frame of the antient common 
Law of this Realm;“ an! then proceeds to Inftance the Truth of 
this Obſervation, by exhibiting from the Mirrer a Sketch of the Au- 
thority of all the common Law Courts; among which are the Four 
great Courts at Weſtminſter, and particularly the Court of King's Bench, 
ot Which he ſpeaks thus; The King's Bench, Chief Juſtices holding 
“ Pleas of the King, and ſoon after che Office of Chief Juſtice be- 
« longed to redrels, and puniſh by Writ, the wrongful Judgments, 
* Wrongs and Errors of other Juſtices, and to Cauſe to come- before. 
the King, the Parties and the Record, &c. that is before the King, 
becauſe he always fat in Perſon in his Bench; tho” the Judges rendered 
the Judgments:” And from this Paſſage it appears to a Demonſtra- 
tion, that the So Kine? s Bench before the Conqueſt, enjoyed the Power 
of correcting by Writ, that is -by Writ of Error, the wrongful Jude- 
ments and Errors of all other Courts; which in Truth appears to be the 


only Appeal, (except in criminal Matters, where the Word is uſed in a. 
We og Senſe ) that was ever known in the Law. 


» 


In the Reign of King John, the Buſineſs of the inferior Courts gra- 
dually diminiſhed, and the Buſineſs of Moment 
game to the great Courts; theſe gave a ready Ear Hala r Cam, Law, 8 


to Writs of falſe Judgment, which was the Appeal the Law allowed from- 
erroneous Judgments in. the County, and other inferior Courts; and by 
theſe Writs, a Variety of which may be found in the Regiſter, nothing 
but the Record of the Cauſe which was made for the Purpoſe, was ſent 
vp: And theſe muſt be the Appeals alluded to by his Honour; which 


however appear to be in; the Nature of - Writs of Error; and were 


uſed to bring up the Judgments of the inferior Courts into the Courts at 
Weſtminſter ;, where the Errors in Law, in the Judgments of thoſe lower 


Judicatories were 12 8 he 8 5 Judges, nd not cet the W | 
himlclt.—— . 


1 
2 . 


But it may not buy a__ to 3 Notice hers, as ha the! 1 
Governor lays on the e of the Court of Huſtings, or the Mayor's 
Court of Landen.—.— n * nen 1 ne 8 en commonly. 
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v here all the Property of che Citizens is deter- 


< called the 


2 mined, CG Error does not lie, but an Appeal: In Confe- 


of which, the King appoin — 
< and fpeedy Tuftice. T do not only reverſe, or affirm t 

Ju of Fee — Ave they give ſuch Judgment as te | 
gs oughtto have given. The Juriſdiction of the Huſtings is 
< by und Lace; and Writs of Error do not lie in any 2 whoſe. 


2 Jariſcicton is by common Law, but an Appeal does. 


Opon which we obſerve, that the Lieutenant Governor is again miſ- 
taken in ſuppoſing that an Appeal lies from the Huſtings to Commiſe 
fioners in Matters of Fact; and that thoſe Commiſſioners do full and 
y Juſtice upon the whole Merits, both in Fact and Law. On the 
„it will a from the Peruſal of the Books on the Subject, 
2 they act merely as a Court of Errors, in either reverhags ar affire 
ng the Judgment of the Huſtings. Fitzberbert - 
afferts e that if an erroneous Judgment be given New Kor rev. $3, 
in the Courts before the Sheriff of London only, the Party grieved. 
&- ſhall have a Writ of Error out of Chancery, directed unto the Sheriffs, 
<« to bring the Record before the Mayor and Aldermen, in the Huſ- 
« tings of London; and there the Record ſhail be examined; and if 
< there be Error, they ſhall reverſe the Record there, by the Cuſtom | 
5 of the ſaid City : And if erroneous Judgment be given Lam. 85 E. 


“ in the Huſtings in London, before the Mayor and the 4 las. 247- 248; 


_ Writs of Error in other Cafes; and to other Courts. 


<< Sheriffs there, then the Party who will ſue to reverſe the ent, 
<« ſhall come into the Chancery, and there fue a Commiſion, ® directed 
<- to Perſons to examine the Record and Proceſs, and the Errors, and 
ac thereupon tu do Right. And a Man ſhall hire a Com- New. Mur. 

ce miſſion to examine the Errors in a given in the Bu. 55. G 
Huſtings in the Time of another King, and in the Time of another 
ce Mayor, and other Sheriffs. And in the ſame Chapter, the Author 
ſpeaks repeatedly of ſuing Writs of Error, and Commiſſions v6 remove 

the Judgments of the Mayor and Sheriffs of London, and of corre Z 
the Errors of their Judgments. And from the ſeveral Forms of Writs 
and Commiſſions of Error to the Huſtings, contained in Chapt 
it appears clearly that they are eſſentially and ſubſtantially the fame as 


And we topr 


that the Lieutenant Governor's Miſtake on this Subject, proceeded” trot 
the rr inſtead of Writ; the' in Pact and 
Truth, every Writ of Error is more properly a Com- 

miſſion than a Writ. "ON 1 8 ; go 


- 


325 e de Enn iy Ey Obie aragraph ebſerves, ü, 
* From the Nature of the Courts, which exiſted by common 
< it is evident, that the Diſtinction now in Uſe, between Lay, | ; 
Error and Appeals, could not then exiſt; becauſe there was no ſuch 3 
« DiftinQion then, between the Jury and the Judges, as now in = . J 
Courts ot Weſtminſter. By commen Law the Jury was abſolute] 
Judge of both Law and Fact. This is ſl din inthe 3 
„ (Court, Coroner's Court, and in the Houſe -of Peers: Appeals muſt 
e extend to the whole Merits, where there was no Diftin&ron between | 
the Verdict of the Jury, and the b. N of the ED. as it is 
* Evident by common Law there is not. * 


Ae, Upon which bis Majeſty's: Counci] Remarks dans: ab eas 
| Proofs are not wanting in the -Baoks — hat Juties werb 
an Uſe, even among the antient Brita; that as Juries now do, ſo did 
they of all Times try the Matters of Fact; that as they now are ify 
ſome Senſe Judges of Law, where they take upon themlelves-to:find 
general Verdicts, ſo were they antiently; and hy the antiont common 
Law they were no more Judges of Fact ſolely, than they now are: The 
Evidence formerly was never reduced to Writing any more than it now 
is, t coit, on Demurrers and ſpecial Verdicts; in which the Law was 
always reſerved for the Determination of the'Courr; ant neo rn" 
-ad Ducken Juris reſpongent Judices, ad Queſtionem Fa 
Faratores, is an antient common Law "Maxim: To fyppoſe 5 erefore 
that there is now a Piſtinction between Appeals and Writs af Error, 
which did not antientiy exiſt, appears to us altogether groundles3 the 
Truth is, no ſuch Diſtinction now does, or ever dit "exit, Nor 
do we conceive, that the Inſtances adduced from the Sheriff*s Courf, 
Coroner's Court, and | Houſe of Peers, are at all pertinent: In the 
two firſt, Facts are ſettled in the Tame Manner 38 they are in the 
Courts of W:ftminſter, to wit, by a Jury: and in 42 "Houſe df 
Peers, nothing but Matters of Law, except where the Appeal 
from the Equiry Side of the Chancery, o Exchequer, in Which the 
Proceedings by the Law of the'Land-are to he in the Pretrial Method, 
and the Evidence reduced to Writing, are ever determined 
there; it being below their Dignity to 1 n ui. 
-His Majeſty's Council conceive, that” his Honour is e in Bis 
Opinion, that Writs. of Error were introgucetf intro the Courts | 
-munſter, long after the great cue "THC e en which this * 
contained runs n n * Writs 


. 


** * 


r 


« Writs of Error I have Reaſon to believe were introduced into the 
Courts of Weſtminſter, long aftcr. the Time of the Great Charter 
Courts are known to aſſume Powers, which did not. originally belong 
to them. Judge Coke ſays, Boni Fudicis e ampliare Juriſdictionem. 

< If theſe aſſumed Powers are found beneficial, they become confirmed 
« by Uſage ; ſuch are Writs of Error. But as they are not by common 
Law, they are confined to the Courts, where ſuch Uſage prevails. 
For this Reaſon, and their being uſetul they were extendeu by Acts of 
Parliament to other Courts and Places, where ſuch Uſage did not 

prevail. The Neceſſity of an Act of Parliament, ſufficiently ſhews, 

< that they are not by common Law: This is made more evident by 
< what I think is univerſally agreed, with Reſpe& to the Iſlands of 
Jeg and Guernſey, where Judicial Trials are by Jury; that in Caſe 

any Party is aggrieved hy any Sentence, or Judgment, there he is 
< to have his Remedy by Appeal, to the King in his Privy Council; 
« And that Judgments are not to be examined by Writs of Error. 
The Reaſon given is, that tho theſe [lands are Parcel of the Domi- 
«< ions of the Crown of England, they are not Parcel of the Realm of 
95 England. The like ns: is made with -Reſ] ow to the 1 60 77 


« Man.” - 
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85 Upon this 8 his TTY Council 1 that, — 4 
| Have already ſhe wn, that Writs of Error were by the common Law; and 
as a further Proof, refer to the Regiſter of Writs, which was und oubt- | 
edly compiled before the Conqueſt : This Book, by. which moſt of the 

Writs ſtill in Dſe are framed, contains a great Variety of Writs of Error: 
The Power « of trying Errors has not therefore been aſſumed, but belongs 
to the King's Courts, from Time Immemorial; nor can the Maxim 
Boni Judas e ampliare Juriſdiclionem mean any . Thing more than 
that Judges are in the Diſtribution of. Juſtice, to exerciſe. every poſſible 
Power, which the Law will warrant. - And as the Correction of Errors is 
by the common Law, it extends to all Times and to every common 
Law Court; the Diſtinction therefore, chat Writs of Error do not lie 
in the Colonies, which is grounded on the other . baſeleſs Diſtinction. 
that nothing but the antient common Law of England extends to the 
Colonies, muſt alſo appear to be witheut Foundation; and the ſuppoſed 
Neceſſity of an Act of Parliament, to give Writs of Error- in cer- 
tain Caſes, which is in evident Alluſion to the 31ſt of El. Chap. J. 
Few the W is ny. to hear and correct the Errors . 
44 | c 


1 


| iy groundlefs : for nothing is rr 
ö — — Writs of Error did be tram the Kings Bench, “ 
the Houſe ot Lords: The Statute therefore was not to gwe n Writ 
Error where it did not lie before; but to carry a Caſe of Errors thro? 
the to the Houſe of Lords, inſtead ef removing it immedi 
ately roy 2 us was t ; 

mon Law 


Jour did not hie Ache com Lew, che ur Right e 
Fritaner 4 „ concerning Appeals from eee 
my Lord Nah from whoſe Hiſtory of the common Law, his Honour 
bs probably collected this Inftarice, - urif6lds'the Reaſons apan Whith an 
Al 4 from theſe Iſlands, to the King in p 1 Council, which. are 
| - thoſe Iflands were Part of the Darchy of Normatidy: ; by the 
ce; which Dutchy, an Appeal did lie wok Duke in bis Council; 
and as after the Annexation of that Dutchy to the Crown, the Laws. o 
3 continued unaltered, and the King of England, was Du Ke of 
„the Appeal muſt of Courls be tn he in Privy. Ct | 


Bettes, this Inſtance does not mew that 4 Writ & Etror, Ad n not 
fe: to thoſe lands, but the contrary is rather to be ſuppoſed; becauſs 
they had Trials by Juries, and therefore it is to be preſumed, that an 
Appeal from their Courts, lies in the ſame Caſes as in the. Gourts of 
England, to wit, on Errors in Law only; in ſhort; my Lord Male, 
l intends to ſhew the Realon, Why an Appeal. nes from thoſe 

landls to the King in Council, and not the Nature of that. ./ cad, 
which · müſt be preſumed, if the awe Word, in the fame Author, 8 to- 
be underſtood in the ſame Senſe, to mean in Caſes of Error Saly - 
Beſides, as Proof of chis Matter it, is certain, that a Writ ed 
lie to the King's Courts at Calais, which was not Parcetrof the 
ions of ,Engiand, but a diſtinẽt Dominion, dependent on -the-Crown of 
Great-Britain: Vin. Tit. Error, P. 484, No, a2, 4, Iaſt. 882; 2 
al the Me f Man, it was-antiently an independent Kingdom, * 

its own Laws, which have never been changed to this ene , 
tha n 1 Prot men, 8d. 1 BA 
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The Three next 88 as they concern - ha Fo ack of ſome. 
of the neighbouring Colonic, we. ſhall take the Liberty tocmüder as 
one; they are theſe ; 


-. < In:the Charter unto Wilkam Penn, oe Pennſylvania, the! followin 

+4: Clauſe is inſerted, ſaving and reſerving to us, our Heirs, and caring 
fers, the Receiving, Hearing and Determining of the Appeal or Ap- 

T peals, of all or any Perſon or - Perſons, of, in, or belonging to the Ter- 
« riteries aforeſaid, une OR be there made given. 


* By the Charter of the Maſſachuſett's-B , the King has reſerved to bis 
2 « Subjotts there, the Right of appealing to the King in his Privy 
Council, from the Sentence or * of any Court, a 

in that Province.“ 


< In 'Conneficut, as 805 am v Anfortned;” A Apts to tit bg Shi 
<<. reſerved by their Charter; neverthicleſs the Subje there on his Peti- 
4 tion to the King, obtains the Benefit of an Appeal by the * 
. Writ; Obedience to which has never been refuſed . 


| _ Upon theſe Inflances bis Majeſty's Council remark, 
rſt. That the Law of the Land, and not the Practice of other Colo: 
nies is to be their Guide; nor can ſuch Practice conclude the SubjeR's 
this Colony. E n 
E non of de mens. 


2dly. That tho” the Charters of Pennfivanis ind” 5 
reſerve to the King the Right of bearing Appeals, it muſt be in ſuch 
Manner as the common Law will authorize, that is in Caſes of Error 
only; and therefore nothing can be argued from the Practice of thoſe 
Colonies. If they as well as Connesicus, have gone into Miſtakes in 


Lua, their Conduct can be no Rule for us, Fortior emm eff Diſpoſitio 


Lis quam Hominis; and we have his Hcnour's Declaration at another 
Time on this Occaſion, that Errors when diſcovered, ought not to be 
the Ground of future Proceedings, but muſt be corrected. With 
eee eee eee it is well known that they | 


8 have 
Lt 


Rave, by Laws of their own m A in evident Deviation Fido the 
Laws of England, in the Conſtruction of their Courts, given them a 
e ppeal in Matters of Fact, from the higheſt to the loweſt: 

It i is not ee to be wondered at, that in thoſe Colonies, as well as 
in others, (in which we conceive the Law of 
underſtood, nor has: been ſo ſtrictly adhered. to as in this Colony) they 
have run into the erroneous Practice of appealing on Matters of F ua, to 
the King in Privy Council. And we cannot but be. of Opinion, that 
his Majeſty's Lieutenant Governor and Council, of this Colony, in the 
Execution of their important Truſt, ought in Obedience to his Majeſty's 


Inſtructions, and the Statute of the 7, 8 8. of W. 3. to be guided GEE: - 


known and'eſtabliſhed Laws of England, and not by. che 


perhaps g groundleſs Proceedings of Heber Colonies. WT ns 125 


We cannot therefore agree with the Lieutenant bonner. when he- 
ſays, in the next Paragraph. | 


* ys * 


« Ir is evident from what has bes ſaid; cher no Wir of W hs can 
by the common Law lie in the Colonies, becauſe they are not Parcel 

@ of the Realm of Eugland. No Act of Fatliament has extended 
« Writs of Error to the —— The King has not given Authority 
& to the Governor and Council of this Prayincez.to hear and determine 
eon Writs of Error but has given them Authority to hear and 
determine on Appeals; there Authority 1 is therefore clearly confined 
to Appeals, by which the whole Cauſe is brought befote them, in- 
order tliat if need be, it may be tranſmitted by | farther Appeal, to the 
« King in his Privy Council By what Authority, is the Governov 
and Council of New Jerk, appointed Judges in Error? I can ſee 


« none —If neither de nor W Hh the ee bee 
ny e ö 1 : 11 


— 4 4 z EE 


| In Oppoſition to which,” his Majeſty's Conifer Opinion, as * 
Writs: of Error did he by the common Law, and that no other Writs, . 


than Writs of Error, would lie by the common Law, from the inferior 


Dominion; becauſe the Latrer is not Parcel of, but depends on the For, 
mer and that they lie ex Neceſſitate, becauſe the Law may not be chan ged,, | 


nor the Prince govern the inferior Dominion, which he holds Jure 9 2 
| Aherwiſe than by the Laws of the ſuperior Dominion: That the Power 


does not » on his * 
| — 
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Majeſty's Roya! Inſtucdons, but was oonferred in itsoriginal Corfttu- 
tion, by the Inſtructions of his royal Progenitors, and Predeceſſbro, by 
which we are y and only authorized to take Copnizanice, of 
Caſes of Error. That the Court being thus conſtituted, ho Writ was 
neceſſary to be expreſsly directed, by royal inſtructions, for Nando 
aliguid mandatur, mandatur et omne, per quod pervenitur ad illud. 

That his preſent Majeſty's Inſtruction, has a neceſſary Relation i. 
former Inſtructions, becauſe it concerns a Court, which had a Bein 

before the iffuing of the preſent Inſtruction; and becauſe it has a 9 
fary Reference to the antient Practice of this Court, in drireZing the 
#ſual Writ to he iſſued; that this Court has no Authority to hear, and 
determine on Appeals not known in Law; and by Writ of Error, 
the Judges of the Supreme Court will be effectually controuled; becauſe 
by the Law of the Land, they can only err in Matters of Law, upon 
which either a Demurrer, ſpecial Verdict, or Bill of Exception, will. in 
all Cafes furniſh this Court 1 in the 3 of i its an in Lam, erer wih 

xrecting A GA. 14 715, 


che proper, © 
ies —— = thoſe Judges i in — of hes: Michy's 5 
Inſtruction, it will be proper to ſet forth the Paragraphs on that Head, 

- 1 give them a particular Anſwer; they run in theſe Words: 
What Bas been faid 1 think ſuffcient—But to remove all Diſt 
= cates Ta on the Se 1 wa Fas conſider the 77 
* Judges upreme Court have put on ing's In- 
I ſtruction; for their Purpoſe they have gone. back to. preceding; 
rn I think that no Argument from thence can be cons | 
<-clafive. 3 is faid that the Words, in Caſe. of Errors, being added, 
in the former Inſtructions, after the Word Appeal, the Senſe. of this. 
9 laſt Word muſt be reſtrained to ſhew, that the Deſign of the In- 
« * ſtruction is to.confine the Governor and Council to the les ohſerved 
on Writs of Error. But in Law, the Word. Appeal 
. Ry” determined Signi / 
« rally to ſignify nity ab Miſtake, and it cannot be confined, to. as Senſe. 
r "MINS G . 3 e eee ice 0 Wei ot Ener 
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* not in whe diving win e in wee ee 0 8 
— for when the firſt Inſtruction was given, there could be 
no accuſtorned Manner in this Place, and it cannot ar any Time be 
& intended, if the accuſtomed Mannor was erroneous, as ir cettainly 5, 
if it be by Writ of Error | Beſides,” the Uſage in this) Place * 1 
ay em ſhore Continuance; en eee * 


« Bur that the Ward FW in the Inſtruction, i is talen in its pon 

per Senſe, is evident from the other Words in the Inſtruction, which 

45 na be applied to a Writ of Error; via Anmut and Appelize, 

Terms never uſed on a Writ of Error, and the er . 
$6: which indicates a new Jud on the Merit“ ya 


Eis Majeſty's. Council have already. remarked that this. G vas not 
er by. enger age but was many Tears ago, erected and 
confirmed as a Court of Errors in Terms, by his Majeſty's 
royal Predleceſſors and Progenitors: In this View, it was a proper com- 

W Gas Mah Weed Maje ay: his royal 


«The 


4 >. © 7 
Þ>-... 


Ah Me the” we titel Gat the Ward 1 7 in © hs a 


1 and determined Senfs, yet as that Word in its legal Senſe, is ne- 
ceſſarily confined to Matters of Law, and as his Majeſty's Council dare 
not giwe into fo bold an Opinion, that. his Maieſty by his Inſttuction; 
intended io change the Lau, and introduce Appeals. unen Adattent of Fatt, 
unknown to the Laws of England; they think it their Duty to under- 
ſtand the Word Appeal in the preſent, as the Word Apneal, in Caſes of 
= ee ought to be undenſtood in the former luſtruct ton: And tho his 
enour does not underſtand the Word Errors, in the farmerdaſtruc- 
tions, 2 any Relation to Writs of Error, hut in che wulgat Senſe 


8800 555 any Miſtake, whether ĩn Law or Facts yet we cannot but 
be Opinion, — the Word ought to be taken in its legal Senſe; becauſe 


any other Appeal is not lnuꝗ)w˙n in the commons Law, than an Appeal 
for Errors in Lau, and we think it aur Duty tomake the Law, and net 
vulgar Practice, the Rule for conſtruingias woll che former, as the pre- 


ſent royal InſtryQion ; and ahat 1 articularly,. becauſe the very 
Fane Ie Oy App. he Garrection, of. the Judg- 
A DS which "Reaſon, l ot che 


Courts 


* are expreſsly orohibited Go „ Appelt 
they may attend to aſſign the Reaſons of their Judgments z and this not 
only proves (as the Judges have juſtiy obſetved jthat che Appeal in- 
tended in his Majeſty's 32d Inſtruction, muſt be on Matters in which 


they are incom — {goa We by having rendered their Judgment already, 10 wit, 
on Matters of but alſo — the Appeals deed being from Courts 

of Law, and from the Judgments of thoſe Courts, in the rendering of 
which Judgments there cannot in the Nature of Things be any ing © cor- 
Tigible, but Errors in Law ; the Words Appeal in Caſes of Errors, in 

the old Inſtruction, and the Word Appeal in. the preſent Inſtrution, 15 
muſt be underſtood in the ſame Senſe. Nor can we think it juſt to at- 

tempt to prove that the Word Errors in the old Inſtruction is not to be 
taken in its legal Senſe, by aſſerting, that Writs of Error do not lie in the 
Colonies, becauſe, whether : they will lie or not, is to be determined by d 
that Inſtruction. For if thereby a Court of Errors is eſtabliſhed, as it 
clearly is, the Writ of Error is of Courſe given by neceſſary Implication; 
agreeable the Maxim already mentioned; Quando aliquid mandatur; 
mandatur, & omne per quod pervenitur | ad illud, and another Maxim to 
the ſame Effet, quicungue alicui conceatt, concedere videtur, et id 
fine quo Res 2 eſſe non poteft, and it is evident, that Writs of Error are 
eſſential to Courts of Error, becauſe they can exerciſe no Juriſdiction in 
Errors; but by a Writ of Error, to bring the Cauſe before em... 


| What his Honour has been oheſet? to remark; on the Clauſe in his 
preſent Majeſty's Inſtruction, whereby the Governor or Commander in 
Chief is directed to iflue; 'a Mrit in the Manner which bas been uſually 
accuſtomed, might be fully anſwered, by ' ſimply obſerving, that tho” we. 7 
| ſhould agree with the Lieutenant Governor, that thoſe Words muſt in- 
tend in the Manner uſually accuſtomed in Appeals: Yet as the common, | 
Law knows of no other Appeals than for Errors in Matters of Law, the 
Writ uſually accuſtomed by the Law of E neland, muſt be the Writ 
nme, from Couns of Record is 4 Writ of Error. | 


But beſides this, ir may not he amiſs to obſerve, that his Honour's 
reaſoning on this Head, is grounded on a palpable Miſtake in Fact; rr 
the old Inſtruction does not contain ſuch a Clauſe as he ſuppoſes. e 


| "The chain of reaſoning therefore on this Point is Juſtly this ; by the 
old Inſtruction a Court ot Errors ĩs exprefsly erected, and conſequent! 4 


* ine — 2 


e TN. 


-ourt of Apes ſpoken of in/the preſent Laftrution, muſt neceſſarily 
be he 8 of Errors mentioned in the old Inſtruction, becauſe it di- 


rects the accuſtomed Writ, and therefore the accuſtomed Writ mention- 
ed in the preſent Inſtruction, muſt neceſſarily intend the Writ of Error 
implicitly. given by the other, and uſed in Conſequence thereof, in a 
Courſe of Practice for many Years ; fo that there can be no Reaſon to 


ſuppoſe that the Writ which has been uſually iſſued was erroneous; or 


6 be the ſhort, tho? denise Dan in Are Nen 


And that Appeah for Error will lie in the Coloni 
tice of bringing 
proved of by the King in privy Council, will appear from the Caſe of 
one Jeoffiy Jones, which was an Ejectment for k Lands, brought in the 


| Reign of King Wilkam III. in New-Jer/ey,' and in which Cauſe a Ver- 
dict was found and Judgment given, and the Judgment was on an —_ | 


mot to his Majeſty in privy Council, -afterwards reverſed: for Error. 


Hence thereibre the Argument drawn from the Words, Appellant 4 
Appellee i in the royal Inſtruction, muſt be of little Weight; for beſides that 


the old Inſtruction, which expreſsly, and only relates to Caſes of Error, 
Contains the ſame Words, it is evident, that if, in Law, the carrying up 


a Cauſe by Writ of Error, is an Appeal, the Party Plaintiff mult be 


the Appellant, and the Defendant the Appelle: Nor will che Word Cun- 


demmation, in the Inſtruction, furniſh; the leaſt Argument in Favour of 

the Lieutenant Governor's Conſtruction; becauſe, by that Word, is in- 

diſputably intended the Judgment in the Court below, as will appear 

P the whole Clauſe, yes — _ the Appeal wrt by allowed, 

t Party Appellant gives rity-3/(11t) to proſecute ppeal to 

Effect: 2dly, to anſwer the | Condemnation, and. pay the Damages 

and Coſts, if the firſt Sentence be affirmed. | His Honour next proceeds 

to conſider ſome, —— — vega _— 
Judges, ab incaruemienti, upon which he Remarks ms: 


Te next Arguments againſt Appeals are from . ; 1 
they be not material, yet as they may have e er e ENe 
< ought to have, they deſerve a wy 23 8 


The firſt 1s From the great Expence 
-« 9 „ har he Colors, 


* > : 


e Appeals are in Uſe, and 


where 


that the iſſuing of that Writ at preſent, muſt depend ſolely on what he : 


mi en OT: and ap- 


* 


* 
* 
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: hs Evidente of Witneſſes is ut che We- 
Co fie ot either. Parry uten down in Wurmg, in the common: Law 
*-Couns,” the Expence is not near ſo great, as in common n 

perice then mult poke no e eee ee 


. au e chat if Appeals be allowed, the 5 1 
<, and Council, and afterwards the Privy [Council an England, muſt fir 
« eyery Day in the Year, to hear and determine them. The Supreme 
Court in this Province ſits at .moſt only fix Weeks, ia che Whole 
Fear; ſuppoſe an 1 Appeal in every Cauſe, (an abſurd Suppoſition) 


e Trial en, cannot take up ſo much Time as in the Supreme 
Daum, bor che Formalities en bang z the Cauſe ho: ig we n ol 
y i judging on the — 5150 2 
Wich Reſpeck to his Eonou's 8 ment. 3 


Som the that would attend Af nn etorian Way, 
it may be anſwered. 3 that tho che Proſecution e Suits, in the 
neighbouring Colonies, is leſs expenſive than! in this Colony, yet we are 
far from believing, chat the Charge of roſecuting an Appeal in tkoſe 
Colonies: would be tefs expentive, "than the Trial of an ordinary Cauſe 
in this. And chough the Law is getierally cheaper in ordinary Caſes, 
m thoſe Colonies, than in this, yet we concave that the little 
which there attends a common Sul is: one of che greateſt Evils under 
which labour; as by that Means great Encouragement. is gioen to 
pawns fares and has been ſo far improved to the-Diſadvan uo 
the Colony of Conmficet, chat Three Thouſand Six Hundred 
have been teturned at the Seſſtons of one of their County Courts; . 
we be believe may be truly ſaid; to exceed the Number of Wiits that are 
HMued comminibus Amis by all the Courts of this Coldny, from the 
MES CO.” But at the fame I ime we are of Opinion, 

pneſs of Law is a real Diſadvan any Country; 
nent of A in the Pyeuorias Way, 
veto be horn by the Sutqoct and there- 
fore would furniſh Juſt G Ground for the Argument ab inconueniemii. 


went urged by the ] Judges, from the . 
| ould —_ a continual" Seſſion of —_ Governor e 
in prixy Council, for 835 1 an deteterminin PPE , we think 


14) 


Con gie pte · to be a Fl nn contended | 
for Þy:his ¶Honeur, they: muſt take Cogniganee nat goly,of Appgals from 
the Sopteme Court, but from all the, . n Courts, 
City- Courtg, and Horeggh. Courts, ctbraughaut.che.Colooy, — 
completely furniſh them with Ruſineſs for- the whale Lear; and, as to 
Appeals to his Majeſty in: priuy COuncil, af they rare. perminted. ta lie on 
ders of Fact, fram all the numerqus Calogies in his Majeſty's Do- 
| Minions, ãt is not to he enen tene deere ee 
eee Lear, tohear and-dgtgrmine chem. 


But his Honour bas in his Reaſons amitzed. the Confideration Lf tha 
of the, Arguments ab inconvenienti which have the greateft Weight. 
We cannot however avoid concluding with che Judges, that the Auel 
contended for, would render the Expence of Trials by Jury, uſeleſs, and 

therefore intolerable, and by making the Cauſe « on ppeal, Kes mtegra, 
would open a Flood Gate to Perjury,. encqurage à Spirit of Litigioul- 
Auers introduce Idleneſs, to the Ruin of many Families, and the great 
poveriſhment of the Country, and would be attended with the 1irmolt 
bi er to the Subject, in the Tranſmiſſion of. original Deeds; the 
An eben ofavhich 1 is often Times abſolutely neceffary (as where, a Ra- 
TZufe is the Giſt of the Controverſy )in Order to do Juſtice to the Cauſe: 
Beſides this, the Benefit of a View not, only a = by the common 
Law, but by e Land Trials, would Pe loſt to the Fe 
every ſuch Wis 9115 therefore as long of ic by 
Maxim, quod g inconveniens & "contra "Ratjanems, nan 
Lage, an 5 on Matters of F 5 being: attended e with 
| W Fes 


. .1 His:Hangur;proceeds next, na confided Sbet he nlows whe te 
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*. the Chief Joktices of both Benches, and the: Lands af" gresteſt Skill 

and Knowledge in the Law, uſually attend: With fuch Judges, the 
Verdict of the Jury will always have its juſt Weight: Few Men in 
4 any difficult Caſe would not rather truſt to ſuch Judges than to the 
< viſual Juries in this Country. It is evident from the 3 3d Inſtruction, 
that the King really intended the Benefit of his People, not any Ad- 
vantage to himſelf, by ordering Appeals; for the 33d Inſtruction, 
gives an Appeal in Caſes of exceſſive Fines in a leſs Sum, than in 
Caſes of Property: And the King muſt-have deſigned that the Me- 
s rits of the Cauſe ſhould come before him by the Appeal, other wiſe we 
cannot Judge whether the Fine be exceſſive or not. 


I believe there is not a Man in this Province converſed 3 in the 
Courts of common Law, who will not allow, that many iniquitous 
< or falſe Verdicts have been given in it, and thereby great Injuſtice 
done. By the Laws of Exland every Wrong has its Remedy; what 

s js the Remedy in this Caſe? They tell us the Judge will give a new 

Trial: But this Remedy depends on the Will and Pleaſure of the 
Judge; if he will nor, the Subject has no Remedy. The Law of Es- 
< gland abhors all arbitrary 8 45 and therefore the King has given his 
% Subjects in the Colonies a Right to Appeal from every iniquitous 
Verdict, without depending on the good Will or Pleaſure of any 
« Judge. If no Appeals are allowed from the Supreme Court of Neu- 
<< York, the Court muſt become uncontroulable ; however 5 5 
< this may be to Judges fond of Power, | it muſt be terrible to 
= 2a 0 their Ju ric ction. 


His Majeſty's Council are ſeriouſly of Opinion, that the Privilege of 
Trials by Juries, which Exgliſßimen enjoy above all other Nations, is in 

"Truth a great and excellent Privilege: It is a Privilege which ſtands re- 
commended by the Experience of many Ages, and by the tendereſt Re- 
gard of our Anceſtors, for whoſe Judgment we have the higheſt Vene- 
ration: It is in ſhort the Birti-rigbt of every. Brizj/þ Subject, and ou ght 
to be maintained with the moſt unrelenting Firmneſs : But what is Fill 


more, it ſtands fixed, irrevocably fixed, by the known and eftabliſhed 


Governor and Council to alter. Little therefore will it avail in Favour 
of an Appeal, that the Characters of thoſe who would in ſuch Caſe be 
 _ icon Frcs 8 icuouſly eminent and unexcep 

are ſometime: AT — 8 

| 8 


Laws of the Land, which the moſt cogent Reaſons can never enable a 


tionable, or that ini- 


2 


than the Latter; for beſides, that none can be ſo competent Judges of 


the Matters of Fact as thoſe of the Neighbourhood, who are acquainted 


with the Parties, and the Witneſſes, and often Times with the Matter in 
Controverſy itſelf; and beſides alſo the great Security to the Subject, 
which conſiſts in ſubmitting the Trial of Facts to one Set of Men, 
and the Determination of the Law upon thoſe Facts to another, (wliich 
are Reaſons: that at firſt View give a Preference to Trials by Juries) 
the Impaſſibility of a Change, even in Favour of a Method, if any ſuch 


could be deviſed, that would deſerve a Preference, muſt be a ſufficient 


Anſwer to any Thing that can be offered on this Head. The Gover- 


nor and Council are Jus dicere & non Jus dare, and their judicial Ca- 


Colony, and in Imitation of the Houſe of Lords, as the dernier Reſort 


in the Colony, ſubject however to the Correction of a ſuperior Judica- 
tory in England, as eſſentially neceſſary for the Preſervation of our De- 
pendence; nor can the Crown. (we ſay it with thę moſt profound Sub- 


miſſion) change the Law of the Land, becauſe the King can do no 
Wrong. Any Thing ſhort of Legiſlative Authority, would be inade- 
quate to ſo important a Purpoſe, and tho” his Majeſty may have thought 


proper to grant Appeals in Caſes of Fines, and that perhaps in the Senſe _ 


contended for by the Lieutenant Governor; yet, this is not in Derogation 


- of tae Rights of the Subje&, but the Effe& of his Majefty's Royal Cle- 


mency By the Policy of Law, all Fines belong to the Crown, and as 
the King may remit them when he pleaſes, either in Part or in the Whole, 
he may without affording them any Cauſe of Complaint, and in Eaſe of 
the Subjects, direct ſuch a Method of enquiring into the Merits of the 


| Cauſe, as he thinks proper, to enable him to judge on the Quantum | 


of the Fine. impoſed. TL ton 4 


With Reſpect ro unjuſt or iniquitous Verdicts, the common and Sta- 


tute Law of England, as well as the Practice of the King's Courts, have 
provided ample Security againſt them; for beſides the Remedy by new 


Trials which his Honour ſuppoſes to be inadequate to the Evil, becauſe 


it depends upon the Will and Pleaſure of the Judge; the heavy Sentence 
which the Law inflicts by Attaint upon Juries who give iniquitous 
Verdicts, muſt be an effectual Redreſs; the Verdicts impeached by At- 
taint, being Matters of Fact, are corrected by another Jury of Twenty- 

four Men, and the Manner of the Correction proves the ftrit Attach- 
UP ao. on (1 
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ge in the firſt Thſtaties „et- E 
always the C an Attãnt proſecuted: with Efſtet, furniſhes- 
the moſt ample S — we Subject; and ſativfics the Demands of the 
Lawsof England, <0bieb aber all arbitrary Plover. 


Ide evil-Conſequences of diſhoneſt Verdicts beg arti FI 
tually guarded-againſt by Law, we cannot be of Opinion that his 
ever intended by a Deviation: from the eſtabliſhed Law of the Land, to 
give his Subjects in the Colonies a Right to Appeal from iniquitous Ver- 
dicts, in a Method unknown in the Law, and never applied in Eaſe of 
the Subjects in the Mother Country, who are doubtleſs entitled to an 
N Share of the Royal Favour with his Majeſty's American Subjects; 
and that in every Inſtance of Practice, wherein Errors in Fact are to 
be corrected, the Office is by Law impoſed on a Jury of the Country, is 
manifeſted. in every Caſe of Error, Quod coram vabis refidet; for when 
- a Man aſſigns Errors in Fact, he ought to put himſelf upon the Country, 

for the Jurors ſhall only be Triers of 28 9b and not the © Judges,” Leiv. | 
ſe ee . 


1-4 2. IN 4-0 


a 1 is ever to determine; 25 if Releaſe of 2 Debt given pk [1 mg 

ment, is alledged by the Party in Bar of Execution, a Jury muſt "wy 
the Fact, whether the Releaſe was executed or not. 
In ſhort, the common Law knows of no other Appeals on Matters of 
Fact from common Law Courts, that by Attaint Error, Quod ceram vobis 
reſidet,and Writ of _ werela, on all which, Juries determine ; while | 
on the other Hand, a of Etrom in Law is never brought before 
the Judges, but by Wi F Error, falſe Judgment, or Certiorari, and 
from Courts of Record, ſuch as our Supreme a ak Writ of 4 
2 2. Bacon, Ar. Title Errors 189. 


His Majeſty's Council arefar from maintiining tharno A ; 
beallowed from the Supreme Court e New-York; nor can w . 
that the Judges of that Court did ever affect fo d. my = 1 
tion ; on the (C ve are of Opinion with thoſe Judges * 


Peak by Wriceof e, will undoubtediy lie rom their ges, 
Trials. by. Juries we think-of esch Genſaqeners 


will effettually prevent that Court from becoming CESS; 
that we ; cannot diimif the Subjedt, without animadrening a the Caf s 


6 | a N 
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his H neus Regan „ eee vet gras, would naturally. 
3 extiſene ? Method af Trial inte Diſcredit. Es War * 


3 4 of the: Counties of England, tho! they be nct i n Br 
* tent of T „ are more conſiderahle in Nurabers of People, Dig- 
“ nity of Perſons, and Valus of Property, than this Provinee:is; there 
4 fore allt the Inconvenienęies maꝝ 1 im this Province, which did in 
< the Counties. of gland, while all erty, in thoſe: Counties 
vera determined by Judges of the ſame County. 4 l. een 
4 in the Words of Lord Chiaf Juſtice Hale, vin. 
« All the Buſineſs of any Moment was carried by Factions, 1 * 
e ties: For the Frecholders being generally the - 5, and conyerſing, 
one among another, and being as it were the ( Judges, not only Y. 
< of the Fact, but of the Law; every Man that had a Suit there, ſped; 
according as he could make Parties, and Men of great Power and In- 
« tereft in the County, did eaſily overbear others in their own Cauſes, 
« or in fuch wherein they were intereſted, either by 9 of Kindred, 
* Tepure, Service, Dependence, qr Wag 35 e 
9 * W l Then e was Appeal 1 1 : 
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That thee Bvils ao complained of by Lord Male, a bende ve 1 
remote Period, when Ignorance and Barbarity overſpread the Nation t: 
general; in the Reign of Henry H. which-comrmeticed above 600 Fears 
ago, Learning was wholly engroſſed by the Lawyers ang the Clergy; 
thie Frecholders of the Counties who were the Suitors to the inferior 
e e Triers of the Facts, and ſole Judges of the Lap! and 
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at Northampton, he inſtituted Juſtices; itinerant, dividing the Kingdom - 
* into fix Circuits, and to every Circuit, allotting three Juciges, knowing 
or e ed in the Laws of the Realm.” Nor can. jt be. chai, 
probable, that ſo eminent and able a Judge as Lord Hale, could be fo. 
inconſiſtent with himſelf, as to dif] a Method of Trial, which he has 
taken Pains to diſplay in every poſſible advantageous Point of Light 3 
and for this Purpoſe, has devoted a whole Chapter in his Ws . 
excellent Book, called, The Hiſtory of the common Law of Chap, 1 
England; a Chapter ſufficient to convince every reaſonable Man, of the 
peculiar Advantages attending the moſt excellent Method that ever was 
deviſed by human Prudence, i the Trial and deterinination n of all Facts. 


To ſum up the Whole, his Majeſty's Council are clearly, ay Opinion, - 
iſt. That omitting the Befects contained in the Inſtruments under Seal, 
by which an Appeal is ſought in the preſent Caſe, an Appeal from the. 
Verdict of a Jury, taking the Word in any Senſe, is not known in the 
Law of Expland, it having been the eſtabliſhed and continual „ | 
from Time immemorial, to try and determine all Facts by Juries. 


"2dly. That the Statute of the 7 and 8 W. III. has erected the . 
of England, which were in Force at the Time of the Settlement of this 
Colony, as the Standard of Law in the Colony. 3dly. That his Majeſ- _ 
ty's Inſtruction, in which the Governor or Commander in Chief is directed 
to take Care, that no Man's Life; Members, Freehold, or Goods be 
taken away, or harmed, otherwise than by eſtabliſhed and A e 


ence to it. = 


© 4thly. That in "EINE * abbeid 5 nſtruction 
not only the Laws of che Colony, but the Practice of its Cou | 
always been in the ſtricteſt poſſible Conformity to the Ls Sele 
mne there. 5 


„ß ³ÜðW . England, it Ws 
| of the King's Courts there, as transferred to this Colony by the ſaid 
a _\ e bas been 3 3574 bay 
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Sd That the Terms fits Net's 44A Tnftrudtion, have 4 ne- 
l Reference to ſuch Appeals as were ke to the Law of Eg 
and had been long uſed in this Colony; and that no other Appeals than 
in Caſes of Error in Law (which are the only Caſes of Appeal provided 
for in former e 2 until the Poe A ever been 


brought here. 


Ithly. That che Am ater by the aid ad nage, moſt 


| 400 the Words of the Inſtruction themſelves, neceſſarily be an A 
from the Judgment of the Judges in Matters of Law, e that 1 Ache 


Inſtruction had intended an 1 from the Verdict of a Jury, in the 


forming of which, the Judges are never concerned, they, as being the 


moſt com peten t Judges of a Verdict founded on Evidence given before 
EN them, SOL > never have been excluded from ſitting in the Court above. | 


5 8hly, That tho' ſtrictly ſpeaking, there are ſeveral Species of Appeals 
-known in the-Law, wo are therefore generally called by their peculiar 


| Names, yet the Inſtances are numerous in the Books, to prove that the | 


| carrying up of a Cauſe by Writ of Error, is in Law called an Appeal. 


- , gthly. That wherever an Appeal is on Matters of Fact, as in n 1 
audira Querela and Error, Quod coram vobrs refidet,” the ad cees 1 | 


Nerz not by the Judges, but by the Inqueſt of a Jury. 


-20thly,) That therefore, a Departure from the eſtabliſhed Law of the | 


Land, in giving ſuch a Conſtruction to the Terms of his Majeſty's 32d 
q „as would make this Court cognizant of the Cauſe,” as it is 

- now attempted to be brought before us, that is, on Errors in Fass, would 
do Violence to the true Senſe of this, as well as the other Inſtruction of 
his Majefty, by which conſtitutional Juriſdictions, and the ſame Meaſures 
L 5 eee. Juſtice, as are W in a e intended | 
to be transfer d to this Colony: © 1 tht 55 : 


1 0 and Lasri r. That nn Matters of Fae, 8 nor 
only be inconſiſtent with Law, the Royal Inſtructions, and the ſtanding 
Practice of this Colony, but would be burthenſame and ruinous to oe 
Subject, by pam Yo, the firſt Trial uſeleſs, procraſtinating Juſtice, en- 
.. hancing the Colts of raps * Wen a n * * betta on 
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4 at Northampton, by inſtituted . itinerant, dividing the Kingdom 
< into {ix Circuits, and to every Circuit, allotting three  Juiges, knowing + 
< or experiemed in the Laws of the Realm.” Nor can it be thought 
probable, that ſo eminent and able a Judge as Lord Hale, could be ſo 
inconſiſtent with himſelf, as to diſparage a Method of Trial, which he has 
taken Pains to diſplay in every poſſible advantageous Point of Tights 3 
and for this Purpoſe, has devoted a whole Chapter in his See Ch 
| excellent Book, called, The Hiſtory of the common Law / ap. Us) 
England, a Chapter ſufficient to convince every reaſonable Man, of the 4 
| peculiar Advantages attending the moſt excellent Method that ever was 
deviſed by human Prudence, for the Trial and n of all F acts. 


. 0 ſum up the Whole, his Majeſty's 8 Council are clearly of Opinion, "To 
1ſt. That omitting the Defects contained in the Inſtruments under Seal, 


*#—- as id 


by which an Appeal is ſought in the preſent Caſe, an Appeal from the. 
Verdict of a Jury, taking the Word in any Senſe, is not known in the 
Law of England, it having been the eſtabliſhed and continual Practice, 


from Time immemorial, to try and determine all Facts by Juries. 


" 2dly. That the Statute of the 7 and 8 W. III. has erected the Laws. 
of England, which were in Force at the Time of the Settlement of this 
Colony, as the Standard of Law in the Colony. 39ly. That his Majeſ- | 
ty's Inſtruction, in which the Governor or Commander in Chief is directed 
to take Care, that no Man's Life, Members, Freehold, or Goods be 

taken away, or harmed, otherwiſe than by eſtabliſhed and known 
Laws, not repugnant to, but as much as may be, agreeable to the Laws 
| of England, (which is ſimilar to every Inſtruction hitherto known. to us, 
that has been iſſued on that Subject fince the. paſſing of that Statute is 
ſupported by che aforeſaid * r is . ee an ond „ 
ence to it. | 5 


Athly. That i. in Fenn of the. "aforeſaid Statute and Iaſtruct tins „ 
not only the Laws of the Colony, but the Practice of its Courts, ve 
always been in the ſtricteſt poſſible Conformity to the Laws of x, Fans, | 


| * the Practice of the King's Courts there. 


1 © ethly. That an Extention of the 2 of. FEY 1 the Practice 

of the King's Courts there, as transferred to this Colony by the Jad 

Statute, and enforced by the aforeſaid Inſtruction, has been further en- 
. 2 folemn. 2c ag * ro King 1 in * e en y. = 
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Stity. That the Terms of his Majeſty's 324 Inſtruction, have a ne- 
— Reference to ſuch Appeals as were known to the Law of England, 
and had been long uſed in this Colony ; and that no other Appeals than 

in Caſes of Error in Law (which are the only Caſes of Appeal provided 


for in former E l ) have, until the TE Inſtance, ever been 
brought here. 


vthly. That the Appeal intended "Ty the aid 32d inſtruction, muſt 

1 * the Words of the Inſtruction themſelves, neceſſarily be an Appeal 
from the Judgment of the Judges in Matters of Law, and that if the 
Inſtruction had intended an Appeal from the Verdict of a Jury, in the 1 
forming of which, the Judges are never concerned, they, as being the 
moſt competent Judges of a Verdict founded on Evidence given before |; 
them, would never have been excluded from ſitting in the Court above. = 


 8thly, That tho' ſtrictly ſpeaking, there are ſeveral Species of Appeals | 1 

-known in the Law, which are therefore generally called by their peculiar 8 | 
Names, yet the Inſtances are numerous in the Books, to prove that the 
carrying up of a Cauſe by Writ of Error, is in Law called an Appeal. 


| 

| 

| | 
gthly. That wherever an Appeal is on Matters of Fact, as in Attaint, | 
audita Querela and Error, Quod coram vobis refidet, the Errors are correc- | 
ted, not by the Judges, but by the Inqueſt of a Jury. | 


| 
5 | 
RY xothly, That therefore, a Departure from the eſtabliſhed ne * the _ 
Land, in giving ſuch a Conſtruction to the Terms of his'Majeſty's 32d 2 
Inſtruction, as would make this Court cognizant of the Cauſe, as it is | 
no attempted to be brought before us, that is, on Errors in Fals, would 
1 do Violence to the true Senſe of this, as well as the other Inſtruction of 
his Majeſty, by which conſtitutional Juriſdictions, and the ſame Meaſures 
of diſtributing Juſtice, as are eſtabliſhed 1 in a Engiana, are A h 
to e to this Colony. | fv 1 
ues 1thly, and r That A Matters of Fact, 3 not 5 
only be inconſiſtent with Law, the Royal Inſtructions, and the ſtanding 
Practice of this Colony, but would be burthenſome and ruinous to the 
Subject, by rendering the firſt Trial uſeleſs, procraſtinating Juſtice, en- 
haneing the Coſts of * and; opening a * Door ſor * on , 
the * Trial. 8 


And 


1 58 1 


And in Caſes wherein the -Deciſion would turn upon an Jalpeſtin of 


| Deeds, would render it im to adminiſter e in the laſt Re- 

moye, without ſubjecting the Party to che atmoſt Danger of luſing the 
moſt valuable Eviqence of his Title; and in Cauſes wherein Views may 
be neceſſary, would deprive the ; Subject of the. Benefit-ſeeured to him hy 
Law. And for ht Reaſons, we are of Opinion, that this Appeal 
cannot be 3 


nE 
That the furtlier Reaſons of Mr. TR Bk Livingfion, iflvrath on: Wed- 
5 neſtiay laſt, in Support o e eee in this , n 


in the Minutes; e eie | 1 
May it Pleaſe your "Honours, gs *h 


Point that ever was befoteany Court in this Province; a Point on 


of this Colony in a great Meaſure depend; _ 


1 beg you would indulge me with a few Words, in 3 to 8 8 


what ! 5 already ſaid, when in Compliance with your Requèſt. 


you the Reaſons of my Conduct. Tour Honours are ſenſil ſe that this 


Hattery. raiſed againſt the Laws by which we have been ſo long govemed, 
and a ſettled Practice which has obtained for ſo great a Number of Yeats, 


and which is exactly conformable to the Practice in Eugiand, isitounded 


on the ſingle Word Appeal in the 32d Inſtruction; and on the Suppai- 
tion, that nothing elſe could be underſtood by it but ſuch Appeals as are 
agreeable to the Practice of civil Law Courts: For if it Was poſſible to 
uncerſtand it in any other Setiſe, no one would ſuppoſe that the whale 
Syſtem of our Law, which has been built up by the Wiſdom of ſo many 
Ages, was intended to be overturned by this ſingle Word. In order 


to ſheœ ho- groundleſs this Suppoſition was, I obſerved to your Honours, 
that Writs of Error, and the ſeveral other Reliefs provided for by the Laus 


of En gland, againſt a Judgment, were properly termed Appeals; 
tho? that Word was but Aide uſed, for the Reaſons I then mentioned. 


And for Proof, I relied on the authority of Dr.:Cowel:: I own this Au- 
| 3 to be but Ov” becauſe he was more of a Civilian than a com- 


ow 


| EFORE your "Honours proceed — e 
ich the Rights of the People, and <onſequently'the ute Proſperity 


* 


I'S) 


mon Lawyer; but as I'was but juſt returned from the Country, and had 
but little Time amidſt the Multiplicity of Buſineſs*which'a long and un- 
expected Abſence crowded upon me, to prepare for this extraordi 
Occaſion, it wa the beſt I could then produce, tho I was fure what 1 
aſſerted was well founded. I could indeed have ptoduced ſeveral other 
Dictionaries, but as they all made uſe of the very Words of Coed, and 
referred to nò Authorities, I laid no great Streſs on them. I have how 
an Opportunity ot confirming what I then ſaid, by one of the beſt Au- 
thorities in the Law, my Lord Chief Juſtice Hale. And for that pur- 
| poſe I beg Leave to read two Paſſages in his Hiſtory of the common 
Law, Page 150, and Page 48. [Here they were read.] Theſe Autho- 
rities L ſuppoſe will be a full-Confirmation-of what I have advanced; and 
will ſhow that this Appellant is 5 much mie in his Explanation 
of this Inſtruction, 


For let it be admitted, 28 J think it certainly muſt after what I bins 
ſhewn, that there are Appeals at common Law as well as in the civil 
Law, is it not evident to a Demonſtration, that when it ſays you ſhall ad- 
mit Appeals from the Courts of common Law, that it muſt mean fuch 
Appeals as are known to the common Law? And if Writs of Error are 
called Appeals in the common Law, to prove which an unexceptionable 
Authority has juſt been produced, and the Inſtruction ſays, that for the 
Purpoſe of Appeals, you are to iſſue a Writ in the Manner which has 
been a uſually accuſtomed; does it not appear clear as the Sun, that Writs 
of Error, or ſuch Writs as are known to the common Law, are hereby 
directed to be iſſued? The contrary Explanation muſt appear to your 
Honours very unnatural, 7% wit, tho? there are Appeals by the common 
Law, as well as in the civil Law, yet, when it ſays you are to admit Ap- 
peals from common Law Courts, it means you are to admit them. in the 
civil Law Form, It means you are to direct the common Law. Courts 
to change the whole Form of their Proceedings in order to comply 
with the Inſtruction, and to form a motley Court which ſhall partake 
of the Inconveniences of both the others, and enjoy the Advantages of 
neither. It means when it directs you to ſend the uſual Writ, that you 
hall fend ſuch a Writ, as both for Matter and Form never was ſent to 
any common Law Court before. It muſt be evident then, that this can 

a Bader be the Meaning of the Inſtruction. 4 | 5 


Since your Honours have indulged me thick be, I beg ed be to real 
« few Lines * in 8 "as Book, The em Reaſon this great 
1 4 2 N Hs — 
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Lawyer gives; hy Cauſes ſhould not come before the Parliament, in 
the firſt e -is becauſe by that Means the Subject would loſe his 
Trial per Pares, and conſequently his Attaint, in Caſe of a Miſtake in 
Point of Iſue or Damages, to both which he is intitled by Law. Here 
we ſee Chief [Juſtice Hale poſitively ſays, that the Subject is intitled to a 
Trial by his Equals, that is, by a Jury, and alfo to his Attaint in Caſe 
of a Miſtake in Point of Iſſue or Damages. If this be a good Reaſon 
in the Caſe here mentioned, it is alſo a good Reaſon againſt 2 the. 
Merits of Verdicts in the Court pretended to be erected by this Inſtruction, 
tor tho” this does not deprive the Subject of a Trial by a Jury, yet it does 
much worſe, it puts him to all the Inconveniences ot that Trial, renders 
it prodigiouſly more expenſive than ever; d then makes it entirely 
uſeleſs. And it takes away the Remedy by Attaint, which is alſo here 
{aid to be the Subject's Right; for to what Purpoſe would it be to bring 
an Attaint againſt a Jury for giving a Verdict, which whatever it may 
cCoſt, is not worth one Farthing to either Party, ſince the Matter muſt 
be finally determined by another Set of Judges; who for all Matters 
of Moment will become the ſtanding Jury in all Caſes without ber 
Hable to any ſuch Penalty. And thus we ſhall be deprived of Privi- 
leges which his Honour agrees with every Body elſe we ought to enjoy, 
becauſe they are ſuch as we are intitled to by the common * in the 
moſt confined Senſe of the Word, ea. 
Tis true it may be ſaid, that the Right to bring an Attaint is not to 
de conſidered, becauſe in a very long Series of Years, no ſuch Action 
has been brought. But it cannot be denied, that the Privilege of a Sub- 
ject to the Laws of England is very great, in this, that he cannot be di- 
veſted of any Part of his Property but by the judgment of his Peers, 


and they not only under the ſacred Obligation of an Oath, but alſo under 


the Danger of an Attaint if they give a falſe Verdict. And this is a 
Privilege no Man in his Wits will ever willingly part with, who knows 
EFT T_T II II TY io a oe Teh. 
For whatever Contempt may be put on Juries, in the Law they are 
of the higheſt Eſtimation, and no one ought to pretend to be wiſer than 
the Law. The greateſt. Men have ever valued it as the beſt Way of 
trying Facts. And the Lord Chancellor himſelf, when a Fact is in Iſſue 
before him, delivers it to the King's Bench to be tried by a Jury. But 
the Advantages of this Trial by Juries, are ſo well deſcribed by Chief 
Juſtice Hale, in his 1 2th Chap. of the Hiſtory of the common Law, al- 
xeady read in this Court, that I dare not preſume to do Injury to the 
Subject, by Encomiums unworthy of its Excellencß. Thie 
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— cn hind no: Mar who ne 1 his 


Study, ought to be aſhamed to pin his Faith, prized Trials by Juries ſo 
highly, that in order to ſhew' the Excellency of the common above the 


civil and other Laws, he e u this and 3 as two of its 


r ger Perfections. 


Therefore your Honours will put too great a leon chis Privilege; 
to regard, in determining this moſt important Point, what is done in 
other r Colonies; becauſe, the _— no Power to alter our Laws. If 
Cauſes are brought up by of Appeal from Verdicts in ſome of 
them; if two or hat 2 — ictory Verdicts are taken in the fame 


: | Cauſe in others; your Honours will clearly fee the Abſurdity of ſuch a 


Practice; and while you leave them to plead either Ignorance or Ne- 
 ceſſity for not conforming to the Laws of England, expretsly enjoined 
by his Majeſty's Inſtructions to his Governors, you will zealouſly ſup- 


port, according to his moſt gracious 1 s Intentions, and Favour | 


to us, every Practice conſonant to thoſe wholeſome Laws. 


Neither is this Appeal in any Manner favoured by Magna Charts, 
and therefore nothing ſurpriſed me more than to find that quoted in 
Favour of an Appeal. The Clauſe null vendemus, mulli negabinus, 
aut deferemus Fuſtitiam, does no more prove that the King is to try 


every Cauſe himſelf, than every Writ or Pleading does, which ſup 2 | 
r 


bim preſent. in all his Courts of Juſtice. This appears from my 
Coke's Comment on thoſe Words. And to ſhew how little Magn 4 

Charts, favaurs ſuch an Appeal as this, 1 will read the whole Clau 

from which theſe Words are taken, and a Part of my Lord Coke's Com- 

ment upon it. The Clauſe runs thus, Mullus liber Homo capiatur, vel 

inpriſonetur, aut difſefatur de libero Tenemento ſuo, vel 323 

vel liberis Conſuetudinibus ſuis; aut utlagetur, aut eruletur, aut aliqus Mo 
ruatur; nec ſuper eum ibi mus, nec ſuper eum mitlemus, niſi 4 xe 
Judicium Parium ſuorum, del per 1 Terræ; nulli vendemus 


: n aut deferemuys, Juſtitiam, vel reftum. On which my Lond Fs = 


* againſt this antient and fundamental Law, and in the Face thereof, 


2 Fr an Act of Parliament made, that as well Juſtices of Alize as Jof. 


tices of Peace, without any finding or Preſentment by the Verdict of 


twelve Men, 9755 a. bare Information for the King before them made, 


| ſhould have full Power and Authority by their Diſcretions, to hear and de- 
termine all Offences and Contempts committed or done by any Perſon. or 
Bp OO e the For m, Ordinance IN Effect of * e * and 


not 
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not repealed, &c. by Colour of which Act fhaking: this fundamental = 
Law, it is not credible what horrible Oppreſſions and Exactions to the 

Undoing of infinite Numbers of People were committed by Sir Richard 
 Empſon, Knight, and. Edmund Dudley, being . Juſtices of Peace 
throughout Eugland; and upon this unjuſt and injurious Act, (as com- 
. monly in like Caſes it falleth out) a new Office was created, and they 
made Maſters of the King's Forfeitures. But as the Parliament holden 
in the Firſt Lear of H. VIII. this Act 11, H. VII. is recited, . and 


made void and repealed, and the Reaſon thereof is yielded, for that N 
Force of the ſaid Act ĩt was manifeſtly known, that many ſiniſter and 


crafty, feigned and forged Informations, had been purſued un divers 
of the King's Subjects, to their great Damage and wrongful Vexation: 
And the ill Succeſs hereof, and the fearful, End of theſe two Oppreſſors, 
ſhould deter others from committing the like, and admontſh , Parlia- 
ments, that inſtead of this ordinary and precious Trial per Legem Terra, 
they bring not in abſolute and partial Trials by Diſcretion. ** In ſhort, 
whoever will ſupport a Practice of this Nature, ought by no Means to 
refer to Books of the Law; for the Laws of England abhor it, and bear 
_ Teſtimony againſt it in every Page. Neither can it be ſupported by 
advaneing new Principles, ſuch as theſe, 1ſt. The common Law ex- 
tends to the Plantations, but the Statute Law does not. 2dly. The 
Laws of England extend to the Plantations, but the Execution being in 
the King, he can ere& what Courts for the Diſtribution ot Juſtice he. 
pleaſes. - Principles new as theſe are, unheard, unthought of, before 
this important Trial between Thomas Feorſey and 'Waddet Cunningham, 
one would think needed ſome Proof, fome Authority at leaſt ro eftabliſh. 
them; for certainly they are not ſelf-evident Propoſitions.” But nothing 
of the Sort have I heard. On the Contrary it is ſuppoſed by all Civili- 
ans, that Colonies carry out with them the Laws of their Mother Coun- 
try. And if they do, they. muſt take thoſe with them, which are in 
Force at the Time they emigrate, becauſe they are familiar and knnwn,.. 
"They can never upon their Emigration be obliged to have Recourſe to 
"thoſe Rudiments of Law, which were firſt formed by their Mother 
Country. They can hardly be ſuppoſed: to be fo well acquainted with. 
Antiquity. as to know what they are. Neither can any good Reaſon be 
given, why they ſhould not reap the Advantages of all the Improve- 
ments made by ſucceeding Ages. Beſides no Man can draw the Line 
between thoſe Laws which ſtand upon the Authority of Acts of Parlia-. _ 
ment, and that of the common Law: For many Fhings are by com- 
mon Law which firſt commenced by Acts of Parliament; many ſeem 
| LE ” 8 ; | + to 
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60 Hand e onthe Authority of Af of bee which were before by, 
common Law. So that this Principle, if adopted, would produce more 

Confuſion than a ſudden Repeal of all Laws: By theſe Means the Trials 
by Battle, and Fire Ordeal, would be again introduced. In ſhort it is 


not poſſible to ſuppoſe that our moſt gracious Sovereign, when by his 


Inſtructions he directed that the Laws ſhould be adminiſtered in a Me- 


thod as nearly as poſſible according to the Laws in England, intended 
wie ſhould conform to all the Abſurdities of an ignorant Age. No, his 
gracious Intentions doubtleſs were, that we ſhould enjoy the Benefit of 
thoſe Laws, which by the Improvement of many Ages were wrought 
up to the higheſt Perfection, and by this he conferred on us the greateſt 
Bleſſing which his princely Wiſdom could beſtow, and took the beſt 
Method of ſecuring the Dependence of the Colonies. So prepoſterous 
is it to ſuppoſe that ĩt would be ſecured by N the 9 of 5 
| Colony of the Laws of England. 1 


As for the other Principle, hat ths King: can MY what Courts be ' 
pleaſes tor the Diſtribution of Juſtice, it is not only contrary to Law, 5 
but it is big with the moſt dangerous Conſequences. The King it is 
true is the Fountain of Juſtice, and the Execution of the Law is in 
him, by the Conſtitution of Exgland; but the Mode of diſpenſing it 
is fixed by Law, and unalterable, but by A& of Parliament: He may 
| erect as many new Courts as he pleaſes, but they-muſt determine accord- 
ing to the Courſe of the common Law, and proceed on Facts found 
by Juries, But that he can ere& Courts which ſhall have a Power to 
try Cauſes in what Manner they pleaſe, muſt appear extremely ſhock- 


ing to an Engliſb Ear, and to any one who has the leaſt Idea of the 


Engliſh: Conſtitution. This is expreſsly provided againſt by Magna: 
Cbarta, as appears by the Authority juſt now read. On this Principle 
a Court ſimilar to the Inquiſition might be erected, and Torture intro- 
duced; By theſe Means the grand Difference between an Engliſh Sub- 

ject, and a Subject of France, or Spain, or Turkey, would be annihila- 
ted; for that conſiſts more in the Mode of admmiſtering Juſtice to them, 
than in the Laws themſelves. - Happy for us we live under a Monarch. 
patriotic and beneficent, who glories in being the Sovereign of Free- 
| Men, not of Slaves; and will. reject with Abhorrence every Preroga- 
tive which may be exerted to the Ruin of his Subjects. Of this we bad. 
an ample Proof, when one of the firſt Acts of bis Reign was to fecure- 
. Independence of the Judges, by parting with what was an un- 
. * Prerogative of nis Crown; and I dare venture to N | 
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that whoever ſeeks to mp himſelf to his mY gracious Majeſty? 5 
_ Favour, by undertaking to prove that his Subjects are no better ſecured 
nin their Liberties and Eſtates than thoſe of the moſt abſolute Monarchs, 


will appear to have taken the worſt Way of making his un.. 


Before I-condlude, as in the Proſecution. of this Scheme, not only 
Juries but the Practiſers of the Law, and the Judges have been treated 
with Diſreſpect; . Juſtice obliges me to ſay, that I have a pretty general 
Acquaintance with the, Practiſers, eſpecially with thoſe that are moſt 
eminent, and that from what I have obſerved of their Conduct, I can 
b ns cial en none who do not bebave themſelves with a 8 


to give his Aſſiſtance to, but all rejected the Project with Diſdain. 
This will long be remembered to their Honour. | 


As for the Judges they or ſome of char are e as 3 
their Duty in endeavouring to raiſe the Paſſions: On which 1 ſhall 
obſerve in the Words of a great Lawyer; that a Judge is not to be 
d efamed or vilified with Reſpect to his Parts, Fitneſs for his Place, &c. 
for if this were allowed, it would be impoſſible to keep in the People 
that Veneration for their Perſons, and Submiſſion to their Judgments, 
without which it is impoſſible to execute the Laws with Vigour and Suc- 
ceſs. What Grounds there are for accuſing them of raifing the Paſſions 
I know not. When ſuch Principles are advanced as tend to overturn a 
Conſtitution, of - which every Eugliſimam is fond, his Reſentment will 
naturally be raiſed; and when the Miſchiefs, ariſing from, ſuch Principles 
are either ſhewn or hinted at, his Anger will be ſtill mare inflamed. ar 
who ought to be accuſed of raiſing the Paſſions when this is the Caſe, I 
muſt ſubmit to the ſerious Conſideration of your Honours. Certainly 
our Duty obliges us to preſent to your Honour a full n of She 
Inconveniencies which muſt. attend this Alteration of the Law. 


It does a peculiar Honour t to Jurjcs,. Lawyers, and 8 that TI 
hs impeach their Conduct, declare againſt the Laws of England, that 
- excellent Syſtem which can. hardly be conſidered without Admiration, or 
ſpoke of — . — Rapture, and which our moſt Gracious King is ſo far 
9 endeavouring to N us of, that he has particularly « directed his 


Governors | 


2 
. ” 


Geweben to conform W pollbls by 7 an Infirution; 
which lately and accidentally came — tk his Go- 
vernor or Commander in Chief, is directed to take Care that no Man's 
Life, Member, Freehold, or Goods, be taken away or harmed in this 
Provi nce, otherwiſe than by the eſtabliſned and known Laws, not Repug- 
nant to, but as nearly as poſſible, conformable to the Laws of England. 
This ſhews the Propriety of the Obſervation, that the Judges ought not 
to be directed in their Duty by ſuch Scraps of Inſtructions as. may from 
Time to Time be communicated to them: For had we been directed in 
our Conduct by the Thirty- ſecond Inſtruction, and miſunderſtood it, to 
ſignify an Appeal againſt a Verdict, we ſhould have introduced a Prac- 
tice, not only cont trat) to this Inſtruction by which the Laws of England 
are enforced, but to make Uſe of the Words of the Oracle of the Law, 
contrary to, and in the face of Magna Charta. This Inſtruction alone 1 
ſhould imagine would be a ſufficient Incucement to your Honours, to ſup - 
port the Practice of the Law here, in every nn Which is 2 to- 
the Laws at Home. | . 


| The laſt Thing I beg Foe to 1 your OE Ris 5 is, an Act 
of Parliament paſſed in 1 the 4th Henny IV. Chap. 23, which runs thus: 
- Whereas, as well in Plea real, as in Plea perſonal, after Judgment given 
in Courts of our Lord the King, the Parties be made to come upon 
grievous Pain, ſometime before the King himſelf, ſometime: before the 
King's Council, and ſometimes to the Sn to anſwer thereof, of 
new, to the great impoveriſniment of the Parties aforeſaid, and in the ſub- 
verſion of the common Law of the Land. It is ordained. and ſtabliſned. 
that after Judgment given in the Courts of our Lord the King, the 
Parties and their Hers, ſhall” be thereof in Peace until Judgment. he. un- 
done by Attaint, or Error, if there be Errors, 2s hath. DoF ue s * 
| Laws in the Times of the King” s Progenitors.. 8 


This A L hope in be ſufficient to anſwer the Objeltions of i mot 
ſcrupulous ; for it appears not only to be made in order to prevent ſuch. 
Appeals as are. now contended. for, but alſo in Affirmance of the common: 

Law. So chat I confidentiy expect your Honours will unanimouſly re- 
N hits e and e ot our Conduct. 


e ROBERT rn. LIVINGSTON... 
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At a Council held e at Fore George i inothe City of Now-' 
York, on e the 23d Day of January, 176 . 1 3 
ARS EN HT,, 5 

T he Hon. CADWALLADER COLDEN, Eſquire 


Lieutenant Governor, n 
Mr. 1 e e rt | Mr. READ 


Mr. D* aner 
W, addel Cunningham, 5 
55 againſt 5 | 


o o the Hon, ee bet Cor bx, Bhs Tae Governor and 
Commander in Chief of the Province of New-York, and Territories 


OY Monis. 2 


A Petition 40 Robert B. Wade, was FI ae 
1 read, andi is in the Words following: CEE 


 dehending thereon in America; and the Honcurable bis age $ . 


Judges of the Court of, Appeals of the ſaid Province. . 


The humble Petition of Robert Roſs Waddel, of the City of Nerv. . 1 . 
Merchant, legal e of 4 addel dale, is 8 re- 


ſpectfully preſented, 
Seating forth, 


in the Supreme Court of Judicature for ſaid Province, by Thomas. 
 Forſey againſt Waddel Cunningham, a Verdict was given againſt the 
| Defendant for On- Thouſand and Five Hundred Pounds Damages, beſides | 
Coſts of Suit, which Damages your Petitioner, who is Attorney for the 
Defendant, conceiving exceſſive and unreaſonable, defired the Attorney. 
and Counſel in the Cauſe, to Appeal from the ſaid Verdict unto your 5 
Honours, as a Court of Appeals; which was n. refuſed by the 


| T HAT inan Action of Treſpaſs, Aſfault ay 3 3 5 
or 


ſaid Attorney and Counſel. 


That thereupon your Petitionet applied to ONO Harriſon, Elq; a PN 
Notary Public, attending in Court at the Requeſt of your Petitioner, to. 
move the Court for ſuch Appeal, which he did accordingly,” requeſting 
the Court to make a Minute of his Motion, which was Tefuſed for the 
* but 0” Court declared "7 would conſider of it till next 


A 
** 


Morning. 


iS % 
T7 


WISH 


| -Morilag, when the Defendant's Counſel advied j a Motion to be ls 


to ſet ide the Verdict, the Damages being exceſſive, which being 


made accordingly, the Court reſolved not to grant it. 


That thereupon a Paper in Writing w was delivered to the Court, pray- 


ing the Detendant might be allowed to appeal from the Verdict and 
Judgment thereupon, and a Bond tendered at the ſame Time, with good 
and ſufficient Securky to pay unto the Appellee, all ſuch Damages, Coſts 


and Charges, as ſhoyld be awarded, adjudged, or decreed by your Ho- 
nours on ſaid Appeal, agreeable to the 32d Article of his Majeſty's 
Royal Inſtructions to his excellency Governor Monckton; a Copy 


whereof certified by the Deputy Clerk of his Majeſty's Council, was allo 

. Preſented to the Court: Which Prayer and Requeſt, as alſo your Peti- 

' Tioner's further Requeſt then made, that the Court would be pleaſed to 
admit and order an Entry to be made of ſuch Motion for an Appeal, 
and the Tender of * N as . were alſo refuſed by the 


ee, 


0 as your e have ys n that an Appea from the 


Verdi and Judgment as aforeſaid,” cannot be brought before your 


- Hoonqurs, as a Court of Appeals; your Petitioner moſt humbly begs 
Leave to apply to your Honours, to grant an n to his Majeſty in 


his Privy Council 
Wy Tour Petitioner moſt humbly. prays, your Honours will be eas | 


To that End t therefore, 


to allow an Appeal to his Majeſty in his privy Council; 
and if ſuch Appeal is allowed, that your Honours will be 
pleaſed to order Execution to be ſuſpended, until ſaid Ap- 
f is determined by his Majeſty and Council; and that your 
onours will be pleaſed to aſſign yeur Petitioner Council, in Or- 

der to hring ſaid Appeal properly before his Majeſty and Coun- 


$0 "= | * and N Petitioner, as in Duty bound, will ever pray, Kc. 


ROBERT R. WADDEL. © 


New-York, 22d January, 1765. | 
A ſufficient Number of the Members, 3 of the Jade ges, 


B attending, the Conſideration of the ſaid . is _— to be ed | 
until Wann next. 
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At a Couricil held at he George in 45 a 


Ter, 9s V Wedgeſda) the 6th Day of F ebruaky, 1 19G: 
7 T - 


The Hoo. CADWALLADER COLDEN, Eiquires 


ER e Lieutenant Governor, S 5 415; 
| Warts, ; 3 rar, 
8 5 LANCEY, 5 „%% N „ 
8 


ir addel | Goninon, % 


F egal — of OY a _ 


HE Council are of n that the 3 vel ——_ upon vba 

Minutes of the former Tranſactions on the Appeal offered to be 
brought before the Lieutenant Governor and the Council, he have Copies 
of all the Proceedings relating to the ſame, and of this Opinion, for the 
Uk of his Principal, whereby h 


e may be enabled to ſeek ſuch Redreſs as he 
conceives his Caſe may require: But as the Council were, and ſtill are of 


s l Upon Ie petition offer 4 {i by Robert Ref Wade, 


Opinion from the beſt Information they have been able to obtain, that 
no ſuch Appeal lies to the Lieutenant Governor and Council, The 
Council apprehend the Lieutenant Governor and Cou un Klynauthorized 
do direct further upon the Prayer of thus Petition. 
1 Hanour the 1 Govemor diſſented x to oe. ia 1 Opinion 
lch ige entered eh b e 
e FA Fw are ae ee, Re nin 4 15 ot 3 y 
JJ Hagan 5 BAN YA i, 'D. 0. n 
A Ee 'Þ K F * ES 4 1 EMI FR 1 | | : 
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